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THE  Laws  concerning  Game :  Of  Hunting, 
Hawking,  Fifhing  and  Fowling,  65V.  And 
of  Forefts,  Chafes,  Parks,  Warrens,  Deer,  Doves, 
Dove-cotes,   Conies:   And  alio  of  Setting-dogs, 
Grey- hounds,  Lurchers,   Ners,  Tunnels,  Low- 
bels,  Guns,  and  all  Manner  of  Engines  and  In- 
struments mentioned  in  the  feveral  Sratutes  to 
deftroy  the  Game  •,  (hewing  who  are  qualified 
by  Law  to  keep  and  ufe  them,  and  the  Punifh- 
ments   of    thofe    who   keep    [hem,  not    being 
qualified.     Likewife  the  proper  Seafons  allow- 
ed by  Act  of  Parliament  for  Hunting,  Fifhing 
and  following.  Together  with  the  Foreft  Laws: 
Shewing  the  Method  of  Chufing,   and  Oaths  of 
the    refpedive    Officers;    and    the   Authority, 
Power   and   Duty   of  Chief  Juftice    in    Eyrey 
Clerks    of    the    Peace,  Conltablcs,    Forefters, 
Game-keepers,    Juftices    of    Peace,     Keepers, 
Lords  of  Manors,  Parkers,  Rangers,  Regarders, 
Sheriffs,  Si ewards   of  Foreft  Courts,  Stewards 
of  Leeis,  Verderors,  Wardens  and  Woodwards. 
By  William  Nelson  of  the  Middle  Temple, 
Efq;  To  which  are  now  added,  Englifh  Forms 
of  Convictions,   Declarations,  Indictments,  Ju- 
stifications,  Licences,  Mittimus's,    Plras  War- 
rants, &c.     Digefted  under   proper  Titles,  in 
an  alphabetical  Order.     The  Sixth  Edition,  with 
all  the  Acts  of  Parliament   and  Cafes  in  Print, 
and  alio  a  large  Collection  of  Manuicript  Cafes, 
down  10  the  preient  Time. 
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CHAP.     XV. 

Of  Evidence  {a)  in  general. 

EVIDENCE,  Evidentia :  This  Word 
in  legal  Underftanding  (faith  Coke,  i 
Inft.  283.)  doth  not  only  contain  Mat- 
ters of  Record,  as  Letters  Patent,  Fines,  Re- 
coveries, Inrolments,  and  the  like  j  and  Wri- 

(a)  As  the  Difcovery  of  Truth  is  of  the  utmoft  Con- 
fequence  to  the  Good  of  Society,  fo  it  lays  Men  under  the 
ftrongeft  Obligations,  when  called  upon  to  give  their  Evi- 
dence, to  adhere  inviolably  to  Truth ;  and  this  is  a  Matter 
not  only  enjoined  by  the  Precepts  of  Religion,  but  alfo  by 
thofe  of  Reafon ;  the  Violation  of  Truth  being  a  Sin 
againft  human  Society,  as  it  breaks  in  upon  that  Corre- 
fpondence  that  is  neceflary  to  fociable  Creatures,  by  deftroy- 
ing  the  End  of  Language,  which  is  the  common  Tie  and 
Band  of  Society  ;  and  as  raifing  a  different  Idea  in  the 
Mind  of  the  Hearer  from  that  which  is  formed  in  the 
Mind  of  the  Speaker,  deftroys  all  Tntercourfe  between 
Mankind;  fo  it  prevents  that  Truft  from  being  repofed 
in  them  which  is  fo  neceffary  to  their  own  Prefervation, 
and  the  good  of  others.     2  Bac.  Ahr.  284. 
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tings  under  Seal,  as  Charters  and  Deeds ;  and 
other  Writings  without  Seal,  as  Court-rolls, 
Accounts,  and  the  like,  which  are  called  Evi- 
dences, Inftrumenta :  But  in  a  larger  Senfe,  it 
containech  alfo  Teftimonia,  the  Teftimony  of 
WitnefTes,  and  other  Proofs  to  be  produced 
and  given  to  a  Jury  for  finding  of  any  Iflbe 
joined  between  the  Parties:  And  it  is  called 
Evidence,  becaufe  thereby  the  Point  in  IfTue 
is  to  be  made  evident  to  the  Jury :  Probations 
debent  ejfe  evidentes  (id  eft)  prfpicux  fc?  faciles 
intelligi. 

And  this  Evidence  (with  Braclon)  we  may 
term  probatio  duplex,  viz.  viva,  as  WitnefTes 
viva  voce ;  and  Mortua,  as  by  Deeds,  Writings 
and  Inftruments ;  and  Violenta  prafumptio,  in 
many  Cafes,  is  plena  probatio ;  and  therefore  if 
all  the  Witnefs  to  a  Deed  be  dead,  then  the 
Deed  fhall  receive  Credit  per  collationem  faillo- 
rumfcriptur*,  &c.  but  efpecially  if  there  hath 
been  a  continual  and  quiet  PofTeflion  ;  which  is 
3  violent  Prefumption,  1  Inft.  6.  for  no  Man 
can  keep  his  WitnefTes  alive. 

If  a  Thing  be  generally  referred  to  Proof, 
this  fhall  be  intended  Proof  by  Jury  ;  but  if 
other  Manner  of  Proof  be  agreed  upon,  that 
fhall  rake  away  the  Proof  which  the  Law  gene- 
rally intends  by  Jury.  Hob.  127.  As  if  I  pro- 
mife  to  pay  what  Money  you  prove  B.  bor- 
rowed ;  this  may  be  proved  in  the  fame  Aclion 
brought  upon  the  Promife.  Vide  Roll  Tit 
Trial,  594,  595- 

The  Teftimony  of  WitnefTes  viva  voce  is 
more  effectual  to  difcover  the  Truth  than  their 
Depofition  in  Paper,  by  confronting  them  one 
with  another,  and  applying  Queftions  for  which 
they  cannot  be  prepared.  Vin.  Evidence,  52. 
3  Evidence 
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Evidence,  in  legal  Underftanding,  not 'only 
contains  Matter  of  Record,  as  Lerters  Parenr, 
Fines,  Recoveries,  Inrollments,  &c.  Writings 
under  Seal,  as  Court  Rolls,  Accounts,  &V.  but 
in  a  large  Senfe  it  contains  alfo  the  Teflimony  of 
Witnejfes,  and  other  Proofs  to  be  produced  and 
given  to  a  Jury  for  the  finding  any  I  flue  joined 
between  the  Parties  %  and  it  is  called  Evidence^ 
becaufe  the  Point  in  IfTue  is  thereby  to  be  made 
evident  to  a  Jury  :  Proofs  ought  to  be  perfpicu- 
ous  and  eafy  to  be  underftood.     Ibm. 

Evidence  to  a  Jury  is  what  may  be  given 
in  Evidence,  as  by  Parol  Ore  tenus,  or  by  Wri- 
ting ;  but  nothing  can  be  delivered  in  Evidence 
to  a  Jury,  but  what  is  of  Record  or  under  Seal, 
without  Confent.     Ibm. 

It  is  only  given  for  the  Information  of  Con- 
fcience,  yet  if  no  Evidence  be  given  on  either 
Side,  the  Jury  may  notwithstanding  find  a  Ver- 
dict either  for  Plaintiff  or  Defendant,  and  even 
though  the  Evidence  be  given  exclufive,  they 
may  find  againft  it,  and  hazard  an  Attaint  if 
they  pleafe.  Ibm. 

Evidence  viva  voce  is  always  beft;  and  tho* 
the  Law  requires  the  heft  Proof  that  can  be  had, 
yet,  when  that  cannot  be  had,  it  is  fatisfied  with 
that  which  can.  Evidence  which  is  contrary 
to  the  Matter  in  Ijfue,  or  which  is  not  agreeable 
to  it,  is  not  good  ;  but  where  the  Evidence 
proves  the  Effecl  of  the  IfTue,  it  is  good  ;  and 
it  fuffices  to  prove  the  Sitbflance  without  any 
prccife  Regard  to  the  Circum fiances.  Ibm. 

In  Cafe,  the  Declaration  was  for  delivering 
Goods  not  merchandizable,  knowing  them  to 
be  naughr,  this  Sciens  need  not  be  proved  in 
Evidence.     Finer,  Trial,  348. 
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There  is  a  Difference  between  Pleas  of  Per- 
formance and  Pleas  in  Excufe  •,  in  the  latter  the 
Party  is  bound  to  prove  it  as  pleaded,  but  not 
in   the  former.     Ibm.  349. 

Always  when  a  Man  pleads  the  General 
Iffue,  if  his  Evidence  (lands  with  his  Iffue,  and 
proves  ir,  the  Evidence  is  good  ;  but  other- 
wife,  where  the  Evidence  doth  not  prove  it. 
Ibm.  352. 

In  a  Writ  of  Right,  if  the  Mife  be  joined 
upon  the  meer  Right,  a.  collateral  Warranty  can- 
not be  given  in  Evidence,  for  he  hath  no 
Right  to  it,  it  therefore  ought  to  have  been 
pleaded.     Ibm.  354. 

In  Trefpafs,  the  Defendant  pleads  that  the 
Place  where,  fcrV.  is  his  Freehold,  and  gives  in 
Evidence  a  Fine  with  Proclamations;  this  is 
good  Evidence,  becaufe  it  is  a  Title.  Ibm. 

So  in  falfe  Imprifonment,  if  the  Defendant 
juftifies  by  Warrant  made  after  the  Arreft,  the 
Plaintiff  may  reply  de  injuria  fud  propria,  csV. 
And  give  the  Matter  in  Evidence.     Ibm. 

A  Fact  alledged  to  be  done  on  a  particular 
Day,  when  no  Fact  was  done,  if  it  fall  out  up- 
on the  Evidence,  that  the  Fact  was  done  be- 
fore the  Action  brought,  it  is  fufficienr. 
Ibm. 

If  the  Point  in  IfTbe  be  a  bare  Agreement, 
or  Ample  Contract,  without  complex  Matter, 
and  the  Evidence  proves  an  Agreement  Special, 
yet  this  is  good :  So  of  a  Feoffment  abfolute, 
and  the  Proof  is  of  a  Feoffment  conditional 
Ibm. 

A  Deed  of  Feoffment  without  Livery  may 
be  given  in  Evidence  as  a  Releafe.     Ibm. 

Where 
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Where  a  Demife  is  pleaded  to  Hufband  and 
Wife,  a  Fine  fur  Releafe  to  them,  is  no  Evi- 
dence to  prove  the  fame  •,  but  in  an  Action 
on  the  Cafe  by  the  Hufband  of  an  Afjumpfit 
made  to  him  ;  if  the  Evidence  be  that  the  Af- 
fumpfit  was  made  to  the  Wife,  and  that  he  did 
agree  to  it,  this  is  good.     Ibm.  357. 

When  an  Information  or  Action  is  brought 
upon  any  Statute,  if  the  Defendant  be  difcharged 
by  any  Provifo  therein,  he  may  give  it  in  Evi- 
dence; but  if  it  be  any  Foreign  Matter,  even 
though  it  be  a  Licence  purfuant  to  a  Provifo 
of  the  Statute,  he  muft  plead  it ;  per  Turner  J. 
though  Hale  faid,  that  a  Licence  purfuant  to  a 
Provifo  was  the  fame  as  a  Provifo,  and  might 
be  given  in  Evidence.  Ibm.  359.  See  Roll.  Trial, 
683.  pi.  11.  and  2  Roll.  Rep.  92. 

In  Afiize,  if  the  Tenant  pleads  Nul  Tort 
nul  Diffeifin,  he  cannot  give  a  Releafe  after  the 
Difleifin  in  Evidence  •,  but  he  may  give  In 
Evidence  a  Releafe  before  the  Difleifin,  for  then 
upon  the  Matter  there  is  no  Difleifin. 

In  Trefpafs  by  the  Warden  of  ihe  Fleet,  and 
Not  guilty  pleaded,  it  is  good  Evidence  to  fay 
he   was  not  Warden.     Ibm. 

In  Cafe,  founded  upon  an  Injury  done,  every 
Thing  that  (hews  thac  the  Defendant  did  what 
he  might  lawfully  do,  may  be  given  in  Evi- 
dence upon  a  Not  guilty,  for  that  proves  he  had 
done  no  Injury. 

So  upon  a  Non  affumpfit,  Non  dimifit,  or  Non 
detinet,  being  in  Iflue,  every  Thing  may  be 
given  in  Evidence  which  difaffirms  the  Contract, 
for  that  goes  to  the  Gift  of  the  Action  •,  for 
fince  there  is  no  Contract  to  be  performed  ac 
the  Commencement  of  the  Action,  there  could 
therefore  be  no  Trefpafs  for  Non-performance 
B  3  of 
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of  it ;  a  Releafe  therefore  goes  to  the  Gift  of 
the  Action,  for  it  (hews  there  was  no  Con- 
trail  at  the  Time  the  Action  was  com- 
menced. 

For  as  in  Trover  the  Plaintiff  claims  a  Right 
to  the  Thin^  he  declares  on,  therefore  every 
^Tbing  that  (hews  the  Contract  to  be  void,  as 
Nonage,  or  more  Money  loft  at  Play  than  the 
Statute  allows  or,  may  be  given  in  Evidence 
on  the  General  Iffue ;  for  on  a  void  Contrail 
the  Plaintiff  hath  no  Right  to  any  Remedy  ; 
this  therefore,  and  the  like,  goes  to  the  Gift  of 
the  Action. 

No.'a;  That  the  Gift  of  the  Action  is  the 
Fraud  and  Delufton  that  the  Defendant  hath 
offered  the  Plaintiff  in  not  performing  the  Pro- 
mife  he  had  made,  and  on  relying  on  which 
the  Plain  tiff  is  hurt ;  and  therefore  what  goes 
to  (hew  that  there  was  no  Contract,  or  that  ic 
was  performed  or  paid,  or  releafed,  or  that  there 
was  no  Confederation^  or  difcharged,  goes  to 
the  Gift  of  the  Action,  becaufe  there  could  be 
no  Fraud  or  Delufton  to  the  Plaintiff  at  the  Time 
of  the  Action  brought,  nor  could  he  rely  on 
that  which  had  no  Beings  thefe  Matters  there- 
fore need  not  be  pleaded  but  may  be  given  in 
Evidence  on   the  General   Iffue.     Fin,  Trial, 

359-   ' 

When  a  Man  can  have  Advantage  of  the 
Special  Matter  by  Way  of  Pleading,  he  (hall 
likewife  in  the  Evidence ;  as  for  Inftance,  the 
Rule  of  Law  is,  that  a  Man  cannot  juftify  the 
Killing  or  Death  of  another,  and  therefore 
in  that  Cafe  he  (hall  be  received  to  give  the 
Special  Matter  in  Evidence,  as  that  it  was  fe 
Defendenda,  or  in  Defence  of  bis  Houfe,  or  in 

the 
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the  Night  againft  Thieves  and  Robbers.     Ibm. 
362. 

If  an  Attachment  and  Condemnation  be, 
before  a  Writ  purchafed,  it  may  be  given  in 
Evidence  upon  the  General  Ifiue,  becaufe  it  i* 
an  Alteration  of  the  Property  before  Action 
brought.     Ibm. 

Per  Cur.  If  an  Executor  fufftr  Judgment  to 
go  againft  him  by  Default,  upon  executing  a 
Writ  of  Inquiry  he  is  eftopped,  and  fhall  not 
give  the  Want  of  Afjets  in  Evidence,  as  if  it  had 
been  in  the  Cafe  of  an  Heir,  for  he  fhould  have 
pleaded  plene  Adminifiravit,  or  fpecially  what 
Aflets  he  had,  et  non  ultra.  Vin.  Evid.  6 1 . 

When  once  a  Perfon  hath  entred  upon  Evi- 
dence by  Deed,  if  he  fail  in  his  Evidence,  he 
cannot  afterwards  go  to  parol  Evidence  of  that 
Fatl.  Ibm. 

When  a  Releafe  is  pleaded  it  muft  be  pro- 
dueed  in  Evidence,  for  the  Court  is  to  judge  of 
its  Force  in  Law  •,  bu:  where  Charters  are  lofi 
or  burnt,  in  fuch  Cafes  of  Necejfity  the  Law 
allows  a  Proof  then  without  producing  them. 
Ibm. 

A  Leafe  made  upon  an  Outlawry  produced 
in  Evidence  to  prove  a  Title,  the  Outlawry 
it/elf  muft  alfo  be  produced,  for  thac  is  the 
Ground  of  the  Leafe,  and  by  Confequence  of 
the  Title;  but  if  the  Leafe  be  produced  to 
prove  other  Matter  he  need  not  produce  the 
Outlawry,  but  may  have  the  Leaje  only  read 
in  Evidence,  though  in  both  Cafes  the  Leafe 
muft  be  proved.     Ibm. 

So    it   is  of  an  Extent,  the  Plaintiff  muft 

(hew  on  what  the  Extent   is  grounded  :  So  in 

Debt  for  Rent  upon  a  Leafe  parol,  and  Nil  debet 

pleaded,  the  Plaintiff  muft  (hew  his  Title  to 
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the  Land ;  but  contra  upon  a  Leafe  under  Seal, 
for  the  Defendant  is  eftopped  by  his  Accep- 
tance and  Sealing  a  Counterpart.  Ibm. 

So  in  Debt  for  Tithe  by  a  Par/on,  he  muft 
prove  his  Inftitution  and  Induction,  and  Read- 
ing the  39  Articles,  for  this  is  his  Title  to  the 
Tithe.     Ibm. 

The  Sheriff,  upon  an  Afllgnment  of  a  Bail- 
Bond  doth  not  part  with  the  Bond,  becaufe 
he  is  to  be  indemnified  if  the  Plaintiff  be  nonfuit, 
but  he  muft  produce  it  at  the  Trial.  Ibm.  62. 

Confeauential  Damages  may  be  given  in  Evi- 
dence in  an  Aclion  on  the  Stat,  againft  filing  in 
the  Admiralty,  though  not  mentioned  in  the 
Declaration ;  as,  that  he  lofi  the  Profits  of  his 
Voyage.  Ibm.  76. 

When  you  have  a  good  Matter  in  Bar,  and 
an  Opportunity  to  plead  it,  you  (hall  not  give 
it  in  Evidence.  Ibm. 

In  all  Cafes,  where  a  Man  admits  the  Ac- 
tion were  it  not  for  Special  Matter,  that 
Matter  may  be  fpecially  pleaded  -,  though  it 
may  likewife  be  given  in  Evidence  on  the  Ge- 
neral Iffue.  Ibm.  77. 

It  is  not  a  Rule,  that  becaufe  a  Matter  may  be 
given  in  Evidence,  that  therefore  it  muft  not 
be  pleaded  fpecially  ;  for  it  very  often  happens 
to  be  in  the  Election  of  the  Defendant  either 
to  plead  it  fpecially  or  not,  as  he  (hall  be  ad- 
vifed.  Ibm. 

Where  the  Matter  of  the  Plea  confefifes  the 
Caufe  of  Action,  but  avoids,  &c.  the  Defen- 
dant may  there  plead  fpecially,  though  he  might 
have  given  it  in  Evidence  5  but  otherwife  where 
the  Matter  of  the  Plea  doth  not  avoid,  but 
deny.  Ibm. 

Where 
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Where  there  is  a  fpecial  Matter  to  avoid  the 
Plaintiff's  Action,  which  the  Defendant  can- 
not give  in  Evidence  upon  the  General  Iffue, 
he  muft  then  plead  it  fpecially :  So,  where  there 
is  a  meer  Matter  of  Faff,  to  avoid  the  Plain- 
tiff's _A£tion  it  may  be  given  in  Evidence 
on  the  General  Iffue  •,  but  if  the  Matter  of  Fact 
contains  likewife  Matter  of  Law >,  the  Defendant 
may  either  plead  fpecially  or  generally,  and  give 
the  fpecial  Matter  in  Evidence.  Ibm.  78. 

It  was  originally  but  an  Indulgence  to  give 
Accord  with  Satisfaction  in  Evidence  upon  Non 
affumpfit  pleaded,  but  it  hath  crept  in,  and  is 
now  fettled. 

Debt  for  Rent  upon  Demife,  Nil  debet  as  to 
Part,  and  Nil  babuit  in  tfenementis  as  to  other 
Part,  this  is  ill,  for  in  Conttruction  of  Law, 
Nil  habuit,  &c.  goes  to  the  whole,  and  Nil 
debet  makes  the  Plea  double,  and  on  Nil  debet, 
Nil  babuit,  &c.  might  have  been  given  in  Evi- 
dence, but  by  pleading  Nil  debet  the  Demife  is 
admitted  ;  and  then  by  adding  Nil  habuit  it  is 
repugnant.  Ibm. 

Coverture,  Infancy,  &c.  may  be  given  in 
Evidence  upon  the  General  Iffue ;  but  upon  a 
Not  guilty  in  Trefpafs  §uare  claufum  fregit,  a 
Highway  cannot  be  given  in  Evidence.  Ibm. 
79,  80. 

Where  a  general  Jurifdiclion  is  given  by  Sta- 
tute, and  a  Provifo  excepts  particular  Perfons  or 
Things,  all  thofe  may  be  given  in  Evidence ; 
for  if  the  Party  or  Thing  is  not  within  the 
Act,  the  Perfon  accufed  is  Not  guilty  ;  but 
where  the  Jurifdiftion  is  limited,  and  confined 
to  particular  Perfons  or  Things,  with  a  Provifo 
of  Exception,  this  muft  be  pleaded,  and  you 

muft 
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muft  fhew  how  the  Perfon  or  Thing  is  within 
the  Act.  Ibm. 

Whatever  is  a  Difcharge  of  the  Action  may 
be  given  in  Evidence,  as  a  Rdeafe,  &c.  and 
whatever  Promife  is  made  by  Parol,  may  be 
difcharged  by  Parol.     Ibm.  80. 

In  a  Declaration  about  a  Sear  in  a  Church, 
you  need  not  alledge  the  Repairing  of  he  Pew, 
but  upon  the  Trial  you  mu(l  prove  it.  Ibm. 

In  Felonies,  &c.  heretofore  the  Perfons  that 
gave  Evidence  for  the  Prifoner  againft  the  King 
were  not  fworn ;  but  fee  Siderfin  211.  and  Stat. 
7  W.  3.  c.  3.  and  Stat.  1  Ann.  c.  9.  and  the 
Law  now  is,  that  they  (hall  be  fworn. 

B.  was  indicted  for  finking  F.  in  Weflmin- 
der-HalU  and  the  Witneffes  that  gave  Evidence 
for  B.  were  admitted  to  be  fworn. 

And  fo  the  Defendant's  Witnefles  in  Ap- 
peal of  Murder.  And  the  Court  would  not  al- 
low Evidence  upon  Oath,  given  upon  the  In- 
dictment, although  the  Witnefs  was  dead  ;  nor 
is  Evidence  upon  the  Indictment  of  Trefpafs 
Evidence  upon  an  Action  of  Trefpafs. 

Upon  Indictments  and  Informations  concern- 
ing Criminal  Offences,  as  againft  a  Juftice  for 
compounding  of  Recognizances,  &c.  upon  Mo- 
tion the  Court  will  order  the  Prolecutor  to  give 
particular  Inftances,  that  the  Defendant  may 
know  what  to  defend.  Keb.  2  Part  220. 

A  Jew  being  a  Witnefs,  is  fworn  en  the  Old 
tfeftamenty  and  Perjury  upon  the  Statute  5  Eliz. 
cap.  9.  may  be  afligned  upon  this  Oath  ;  fo  if 
it  be  taken  on  the  Common-Prayer  Book,  that 
hath  the  Epiftles  and  Gofpels.  Keb.  2  Part  314. 
Hill.  19,  20  Car.  2.  B.  R. 

Proofs 
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Proofs  to  determine  Matter  of  Fact,  and  to 
be  offered  to  a  Judge  and  Jury,  are  of  two 
Sorts.  Firft  Livings  as  by  Witneffes,  and  to  a 
Jury  one  Witnefs  is  fufficient.  And  dead,  as 
Matters  of  Record,  as  Letters  Patent,  Fines* 
Recoveries,  Inrollments,  csV.  Writings  fealed 
and  delivered  ;  and  Feoffments,  Leafes,  Re- 
leafes,  fciV.  And  without  Seal,  as  Court-Rolls, 
Accounts,  &c.  And  if  the  Cafe  be  between 
the  King  and  a  Prifoner,  he  is  firft  to  fay 
what  he  can  for  himfelf,  and  then  all  thac 
can  fay  any  Thing  againft  him  are  to  be 
heard  upon  Oath,  and  then  others  may  be  heard 
for  him :  And  according  to  this  Evidence  on 
both  Sides,  or  without  any  Evidence  at  all,  the 
Jury  are  to  give  their  Verdict,  according  to 
their  Knowledge  and  Oath. 

The  Jury  are  obliged  to  take  Cognizance 
of  what  is  fufficient  Evidence,  on  Pain  of  an 
Attaint. 

Payment  Time  out  of  Mind,  is  good  Evi- 
dence of  an  Endowment. 

Where  the  Evidence  proves  the  Effect  and 
Subftance  of  the  IfTue,  it  is  good. 

In  Challenge  to  the  Array,  becaufe  made  at 
the  Denomination  of  the  Sheriff's  Clerk,  Evi- 
dence at  his  Bailiff's  Denomination  is  good, 
becaufe  favourably  made  is  the  Subftance.  38 
H.  6.  9. 

Upon  the  General  Iflue  the  Defendant  may 
give  any  Thing  in  Evidence,  which  proves 
the  Plaintiff  hath  no  Caufe  of  Action,  or  which 
doth  entitle  the  Defendant  to  the  Thing  in 
Queftion. 

But  if  he  hath  Caufe  of  Jollification  or  Ex- 
cufe,  it  muft  be  pleaded  s  wherefore  upon  Non 

detinet 
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detinet  in  Detinue,  the  Defendant  may  give 
in  Evidence  a  Gift  from  the  Plaintiff;  for 
that  proveth  that  he  doth  not  detain  the  Plain- 
tifPs  Goods ;  but  he  cannot  give  in  Evidence 
that  the  Goods  were  pawned  to  him  for  Mo- 
ney, and  that  it  is  not  paid,  but  he  mud  plead 
it.  1  Inft.  283.  For  the  Property  is  in  the 
Pledger. 

Wade  was  affigned  in  Bofcis  in  fuccidendo 
6?  vendendo  decern  Quercus.  The  Defendant  m 
Fact  had  only  lopped  them  ;  held  he  might 
plead  Nul  Waft  fait,  and  give  this  fpecial  Mat- 
ter in  Evidence.  Dyer  92.  pi  16. 

Wafte  was  afilgned  in  fodiendo  fojjam  in 
quodam  Prato.  The  Defendant  pleaded  Nul 
y/aft  fait,  and  the  Jury  found  the  Defendant 
made  the  Trench  to  drain  the  Water,  where- 
by the  Ground  was  better'd,  and  not  damag'd. 
Obj.  That  this  ought  to  have  been  pleaded,  but 
it  was  held,  it  might  be  given  in  Evidence,  be- 
ing no  Wafte.  Dyer  361.  b.  pi  12. 

Upon  the  Plea,  Nul  Waft  fait,  in  an  Ac- 
tion of  Wafte,  he  may  give  in  Evidence  any 
Wade.  Thing  that  proved  it  no  Wafte ;  as  by  Tem- 

peft,  by  Lightning,  by  Enemies,  t£c.  But  he 
cannot  give  in  Evidence  any  juftifiable  Wafte, 
as  to  repair  the  Houfe,  or  the  like  ;  nor  a  Re- 
paration of  the  Wafte  before  the  Action 
brought.  For  the  Rule  is,  That  the  Evidence 
muft  ftand  and  agree  with  the  Iffue.  1  Inft.  283. 
See  Gilb.  L.  of  Evid.  274.  So  the  Defendant 
may  give  in  Evidence,  that  the  Houfe  was  burn- 
ed by  Accident,  for  this  is  no  Wafte,  becaufe 
it  cannot  be  fuppofed  within  the  Party's  Power 
to  prevent.     Gilb.  L.  of  Evid.  274. 

If 
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If  a  Man  bring  an  Action  of  Wade,  upon 
the  General  Iffue  of  Nullum  fecit  Vajlum^  the 
Defendant  cannot  give  in  Evidence  that  the 
Houfes  were  repaired,  and  the  Wade  fet  right 
before  the  Action  ■  brought,  for  this  confeffes 
the  Wafte  and  avoids  the  Action,  by  (hewing 
that  it  is  not  lawful  for  the  Plaintiff  to  bring 
his  Action  where  the  Injury  is  already  redreffed, 
and  on  the  General  Iffue,  the  Plaintiff  denies 
any  caufe  of  Action.  Gilb.  L.  of  Evid.  273,  4. 

So  upon  this  Iffue  the  Defendant  cannot  give 
in  Evidence  a  Licence  to  cut  down  Trees  •,  for 
this  is  to  confefs,  and  not  to  deny  the  doing  of 
the  Wafte.  Gilb.  L.  of  Evid.  274. 

If  the  Defendant  cut  Timber,  and  lay  it  out 
in  Repairs,  he  cannot  give  that  in  Evidence  on 
#he  General  Iffue,  but  he  ought  to  plead  it 
fpecially  ;  for  this  Evidence  confeffes  and  avoids 
the  Declaration,  and  it  admits  the  Fact  of  the 
Declaration,  but  brings  thofe  Circumftances  in, 
which  (hew  the  Fact  may  be  lawfully  done  ; 
and  therefore  the  foregoing  Reafons  ought  to 
be  offered  to  the  Court.  Gilb.  L.  of  Evid.  274. 
Objeclion  :  But  it  may  be  faid  that  this  Evi- 
dence faJfifies  the  Declaration,  inafmuch  as  it 
proves  that  the  cutting  of  the  Timber  is  not 
the  Difinheritance  of  the  Leffor,  and  fo  it  may 
be  given  in  Evidence  on  the  General  Iffue. 
Anfwer :  If  you  admit  any  Fact,  you  allow  all 
the  Confequences  of  that  Fact ;  now  when  the 
Defendant's  own  Evidence  do  atteft  the  cutting 
of  the  Trees,  he  mud  allow  the  Confequences 
of  that  Fact,  when  it  is  to  the  Leffor's  Difin- 
heritance; for  on  the  Iffue  nothing  but  the 
Truth  of  the  Fact 'in  the  Declaration  can  be 
called  in  Queftion  •,  you  cannot  therefore  on 
this  Iffue  allow  the  Truth  of  the  Fact,  and  yet 

offer 
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offer  it  to  the  Jury,  and  deny  all  the  Confe- 
quences  of  the  Law  attending  upon  the  Fact, 
for  that  is  improper  to  the  Jury,  who  are  not 
Judges  of  the  Law,  and  therefore  mutt  be  of- 
fered to  the  Court  who  are,  and  confequently 
notwithstanding  this  Objection  ought  to  be 
pleaded.     Gilt.  L.  of  Evid.  275. 

Upon  Not  guilry,  in  an  Action  upon  the 
Statute  de  parco  fraffo,  That  the  Plaintiff  hath 
no  Park,  is  god  Evidence.  19  H.  8.  9.  Foil 
Trial,  683.  pi.  6. 

If  the  Defendant  pleads  Payment  to  a  Bond 
or  Bill,  and  it  appears  the  Debt  is  very  old, 
and  it  hath  not  been  demanded,  nor  any  Ufe 
paid  for  many  Years,  a  common  Prefumption 
is  good  Evidence,  that  the  Money  is  paid,  and 
the  Juries  ufe  to  find  for  the  Defendants  in 
fuch  Cafes. 

Evidence  fhall  never  be  pleaded,  but  the 
Matter  of  Fact  fhall  be  pleaded  ;  and  if  it  be 
denied,  the  Evidence  fhall  be  given  to  the  Ju- 
ry, not  to  the  Court.  Lit.  9.  9. 

Evidence,  that  the  Wife  of  every  Copyholder 
fhall  have  the  Land  durante  viduitatey  will  not 
maintain  the  Ifiue,  that  the  Cuftom  of  a  Manor 
Eftate  for      is,  That  (he  fhall  have  the  Land  during  her  Life, 
Life.  after   her  Hufband's  Death,    becaufe,    though 

durante  viduitate  imports  an  Eft  ate  for  Life,  yet 
an  Eftate  durante  vita,  is  more  large  and  bene- 
ficial. Lit.  4.  30. 
What  may  be  Things  done  tefore  the  Memory  of  Man  in 
given  m  Evi-  another  County,  or  in  another  Kingdom,  may 
be  given  in  Evidence  to  a  Jury,  as  AfTcts  in  an- 
other County,  &c.  Moor  47.  See  Lib.  4.  22. 
9.  27,  28,  &?  34.  Ut.  6.  46,-47. 

Copy 


Ch.  i  $.      Of  Evidence  in  general.  *  6  \ 

Copy  of  a  Record  may  be  read  at  a  Trial 
for  a  malicious  Profecution,  though  not  ordered 
by  rhe  Court.     2  Str.  1122. 

Upon  Iffue,  Payment  at  the  Day ;  Payment  Payment, 
before  or  after  rhe  Day  is  no  Evidence,  Moor 
47.  but  upon  Nihil  debet,  it  is  good  Evidence, 
becaufe  it  proves  the  Iffue. 

In  Actaint,  the  Plaintiff  mall  not  give  more  Attaint. 
Evidence,  nor  examine   more  Witneffes,  than 
was  before  ;    but  the  Defendant  may.     Dyer 
212. 

In  Aclions  upon  the  Cafe,  Trefpafs,  Battery, 
or  falle  Imprifonmenr,  againft   any   Juftice  of 
Peace,  Mayor  or  Bailiff  of  City  or  Town  Cor- 
porare,  Headborough,  Portreve,  Conftable,  Ti-  Special  Evi- 
thingman,  .or  of  Subfidy  or  Fifteen,  in  dence  upon 

any  of  his  Majefty's  Courts  at  tVeftminftcr,  or  the  General 
elfewhere,  concerning  any  Thing  dene  by  any  *e'  y 
of  them,  by  Reafon  of  any  of  r heir  Offices  afore- 
faid,  and  all  other  in  their  Aid  or  Affiftance, 
or  by  their  Commandment,  &c.  They  may 
plead  the  General  I  flue,  and  give  the  fpecial 
Matter  of  their  Excufe  or  Jufti fixation  in  Evi- 
dence.    7  Jac.  cap.  5. 

Prohibition  for  fuing  for  Tithes  in  Booking- 
Park  in  Effex,  3nd  furmifed,  that  the  Lands 
were  Parcel  of  the  Poffeflions  of  the  Priory  of 
Chrifi-Church  in  Canterbury \  and  the  faid  Prior 
and  his  Predeceffors  had  held  it  di (charged 
of 'Tithes  tempore  dijjhluiicms,  and  pleaded  the  A »*» <&«- 
Stature  of  31  H.  8.  The  Defendant  pleads  that  »«»•»• 
the  Prior  and  his  Predeceffors  did  not  hold 
them  difcharged,  and  upon  Iffue  joined  there- 
on, the  Evidence  was  That  the  Prior  or  his 
Predeceffors,  Time  out  of  Mind,  fsfo  never 
paid  Tithes;  but  no  Caufe  was  (hewn,  either 
by  Unity  of  Poffeffion,  real  Compofition,  or 

other 
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In  Nil  debet, 
upon  the 
Statute  for 
Tithes,  a 
Lay  Perfon 
cannot  give 
a  Non  dect- 
mando  in  £- 
vidence ;  but 
fo  may  the 
King  and 
any  other 
fpiritual  Per- 
fons.     Lib.  2 


A  Church- 
Book  is  no 
Evidence. 
Broaun/o<w's 
1  Part  107. 
Papa. 
26  AJJ.  pi.  4. 
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other  Caufe,  to  (hew  it  difcharged  :  Cook  faid  it 
was  no  Evidence,  for  it  is  a  Prefcription  in 
non  decimando.  Curia  contra  ;  for  a  fpiritual 
Man  may  prefcribe  in  non  decimando,  and  by 
the  Statute  of  of  31  H.  8.  he  (hall  hold  it  dif- 
charged as  the  Prior  held  it  ;  and  if  he  held  it 
difcharged,  non  refert  by  what  Means  5  for  it 
(hall  be  intended  by  lawful  Means,  and  the 
Jury  afterwards  found  it  for  the  Plaintiff.  Cro. 
3  Part  2,  6.     Keb.  2  Part  45. 

.  Bp.  of  Winchefters  Cafe. 

Suit  in  the  Spiritual  Court  for  Tithes,  De- 
fendant pleads,  That  Plaintiff  did  not  read  the 
Articles ;  and  held  that  Defendant  muft  prove 
this,  tho'  a  Negative:  For,  fays  the  Book,  the 
Law  prefumes  that  none  would  lofe  his  Bene- 
fice rather  than  read  the  Articles.     1  Roll.  Rep. 

83. 

In  Ejectment  for  a  Rectory,  the  Leffor  of 
the  Plaintiff  muft  prove  not  only  his  Admiflion, 
lnftitution  and  Induction,  but  alfo  his  Reading 
the  Articles,  and  fubfcribing  them,  and  his  de- 
claring his  full  and  free  Affent  to  the  Book  of 
Common  Prayer,  within  the  Time  limited  by 
the  Statute.     1  Sid.  220. 

Affidavit  of  one  convicted  of  Forgery,  not 
to   be   read  to  fupport  a  Complaint.     2  Sir  a. 

1148. 

If  a  Church-Book,  or  any  Thing  elfe  be  gi- 
ven in  Evidence,  which  ought  not  to  be  allow- 
ed, the  Court  above  cannot  quafh  the  Verdict, 
except  it  be  certified  and  returned  with  the 
Poftea.  Broivnlow's  1  Part  207.  But  the  Court 
may  order  a  new  Trial,  upon  caufe  fhewed,  as 
for  exceflive  Damage,  &c. 


The 
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The  Court  will  not  permit  the  Jury  to  carry 
any  Writings  out  with  them,  but  what  are  prov- 
ed, and  under  Seal. 

The  Certificate  of  the  King  under  his  Sign 
Manual,  was  allowed  in  Chancery  for  Proof 
without  Exception.     Hob.  21 3. 

Upon  a  Traverfe  of  a  Leafe  Parol  for  Years, 
viz.  Abfque  hoc,  quod  A.  dimi/it,  6JV.  Nihil 
habuit  in  tenements  may  be  given  in  Evidence. 
Dyer  122. 

Shewing  a  Grant  to  dig  Turfs,  is  no  Evidence 
againft  a  Prefcription  for  the  fame,  but  the 
Grant  being  the  fame  with  the  Prefcription, 
fhall  be  taken  as  a  Confirmation.  Crew  and 
Vernon^  Moor  819.  Quxre  tamen^  vide  Moor 
830.  Where  a  Court  of  Piepowder  is  claimed 
by  Prefcription  and  Grant,  and  good.  2  Cro* 
313.  Ace. 

The  Confeflion  of  a  Party  muft  be  taken 
whole,  and  not  by  Parts;  as  if  to  prove  a 
Debt,  it  be  fworn  that  the  Defendant  con- 
feflTed  it,  but  withal  he  faid  at  the  fame  Time, 
that  he  paid  it;  his  confeflion  (hall  be  valid 
as  to  the  Payment,  as  well  as  that  he  owed 
it ;  per  Hale  Chief  Juftice,.  And  fo  is  common 
Practice. 

The  Jury  are  to  decide  the  Fact,  and  Evi- 
dence is  not  given  but  to  inform  them  in  their 
Confcience  of  the  Truth  ;  for  although  no 
Evidence  is  given  of  either  Side,  yet  they  may 
give  their  Verdict  of  one  Side  or  other.  14  H. 
7.  29.  And  therefore,  although  two  Witnef- 
fes  are  neceflary,  where  the  Trial  is  by  Wit* 
neiTes,  as  in  the  Civil  Law ;  yet  they  are  not 
■of  Neceftity,  where' the  Trial  is  by  Jury.  And  officer 
where  Witnefies  are  joined  with  the  Jury,  yet  Jury, 
they  may  be  rejected,  if  they  will  not  agree 
•Vol,  II.  C  with 
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with  the  Twelve,  and  the  Twelve  may  give 
their  Verdict.     Roll,  Trial,  675. 

The  Jury,  after  they  are  departed  from  the 
Bar,  may  return  and  hear  their  Evidence  of  any 
Thing  they  doubt  before  the  Verdict. 

Sur  Traverfe  de  done  in  Tayle,  the  Wineries 
prove,  That  another  made  the  Done  •,  this  doth 
not  Warrant  the  Iffue    Ibid.  pi.  13. 

In  an  Action  againft  the  Sheriff  upon  the 
Statute  of  Extortion,  that  he  took  it  foV 
Bar-fee  of  one  who  was  acquit,  is  good  Evi- 
dence. 

PoffefTion  is  an  Evidence  of  Right,  and  he 
that  hath  PoffefTion  may  diftrain  the  Cattle  of 
him  that  hath  no  Title,  for  the  Taking  is  in 
refpeel  of  the  Poffeffion  more  than  of  the  Title. 
Rail.  Trial,  6jy.  pi.  19. 

A  Receipt  of  the  laft  half  Year's  Rent  is  Evi- 
dence that  all  before  was  paid. 

Parfon  or  not  Parfon,  in  fuch  Iffue  you  may 
give  in  Evidence  a  Refignation,  although  it  be 
in  another  County  and  Spiritual.  Roll.  Trials 
677.  pi.  28. 

In  Riens  pajfe  per  le  fait,  not  his  Deed  may 
be  given  in  Evidence. 

In  Waftc,  the  plaintiff  declared  of  a  Leafe 
by  J.  S.  to  the  Defendant,  whereby  J.  S. 
granted  him  the  Reverfion,  to  which  the  De- 
fendant attorned ;  and  the  Queftion  was  whe- 
ther if  the  Defendant  pleaded  Ne  granta  pasr 
or  Riens  pajja  per  le  fait,  he  could  give  in  E- 
vidence,  that  he  never  attorned  to  the  Plaintiff? 
Shelly  thought  he  could  nor,  but  that  he  ought 
to  traverfe  the  Attornment  -,  but  Knightly  and 
litzherbert  thought  he  might  in  either  Cafe. 
Dyer  31.  pi  215. 


To 
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To   lay   a  Cuftom   to  a  Houfe  and  Land,  Cuftom. 
to  prove  ic  to  Land  only,  not  good.  Godbolt 

234. 

'Tis  <*ood  Evidence  to  convict  one  upon  the 
Statute  Eliz.  for   not   coming  to  Church,    to  Church. 
prove    that    the  Party   was   not  at  his  Parifh 
Church  fuch  a  Sunday,  and  the  Party  may  (hew 
that  he  was  at  Church  elfewhere. 

Afer  Evidence  given,  and  the  Jury  ready  Former  Trial, 
to  give  their  Verdict ;  and  then  the  Attorney 
General  will  nor  proceed,  but  draws  a  Juror, 
and  brings  another  Information,  none  of  the 
former  Jurors  (hall  be  admitted  to  give  in  E- 
vidence,  rhat  the  Jury  were  ready  to  give  their 
Verdict  againft  the  King  in  the  firft  Informa- 
tion ;  for  this  ought  not  to  be  difcovered,  for 
fo  no  Benefit  would  accrue  to  the  King  by 
his  Prerogative  to  draw  a  Juror.  Roll.  Trial* 
679.  pi.  10. 

But  this  may  be  given  in  Evidence  inWha*niayb« 
ano  her  Action,  where  the  King  is  not  con  J^™^1," 
cerned.  fpecial  Iffue, 

Upon  an  IfTue  of  Common  appendant,  &c.  Common. 
common  pur  caufe  de  vicinage  cannot  be  given  in 
Evidence.     Roll  Trial,  680.  pi.  2. 

If  an  Advowfon   be  pleaded  to  be  granted  Grant  perfait, 
per  fait,  and   this  Iflfue  is  taken  by  a  Stranger  J™?^  » 
to  the  Fait,  if  it  be  found  granted  fans  fait,  prove  the 
or  by  another  Fait  it  is  good ;  for  the  Deed  EfFed  of  the 
is  Surplus,  and  the  Effect  of  the  Iflbe  is  up-  lffuc. 
on  the  Grant,  not  upon  the  Fait.     Ibid.  65 1. 

fl  1. 

If  a  Man  plead  Not  guilty,  he  cannot  give  What  Things 
in  Evidence  a  Matter  juftifiable,  which   (hall  may  be  given 
be  a  Confeffion  of   the  Ad,  for  this  is  con-  ^  ^^G^ 
trary   to  the  Iilue.     As  Son  affanlt  demefne^  in  neral  Iffue> 
Battery  upon  Not  guilty  :  But  upon  Not  guilty  Trefpafs, 

C    2  in  Battery, 
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in  Trefpafs  for  beating  one's  Servant,  per  quod 
fefz'itium  ami/it ,  you    may    give    in   Evidence, 
that  the  Plain -iff  did   not   lofe  his  Service  by 
the  Battery.     Roll  "Trial,  682.  pi  1,  2,  5. 
Wafte.  Nor  upon  Null  zvaft  fait  can  he  fay,  fuffi- 

cientment  repair  devant  le  brief  purcbafe.     Ibid, 

Libel.  In  an  Information  for  Writing,  Printing,  and 

Publifhing  a  Libei,  That  Copies   were  found 
in  the  Defendant's  Chamber,  is  no  Publication, 
without  difcourfmg  it,  or  Delivery  of  it  out. 
Keb.  2  Part  502. 
What  Evi-  The  Jury  can  have  nothing  but  what  is  de- 

fence the  Jivered  to  ihem  in  open  Court,  and  given  in 
{vltifihim™* Ev'dence  by  the  Party  in  Court:  If  an  Exem- 
Exemplifica-  plification  come  out  of  Chancery  of  Witneflfes 
tions.  examined  there  upon  Oath,  who  are  dead,  the 

Jury  fhall  have  this  with  them  •,  but  if  the 
Exemplification  comprehend  fome  WitnefTes 
alive,  and  fome  dead,  they  fhall  not  have  ic 
Pedigree.  with  them.  Neither  fhall  they  have  any  Pedi- 
gree drawn  by  a  Herald  at  Arms,  for  it  is  no 
Evidence,  only  Information  for  Direction. 

Nor  an  Office  before  an  Efcheator,  unlefs 
exemplified,  nor  a  Teftimonial,  nor  a  Part  of 
a  Fine  indented,  unlefs  exemplified,  but  they 
may  find  the  fame  fpecially. 

An  old  Terrier  or  Survey  of  a  Manor,  whe- 
ther Ecclefiaftical  or  Temporal,  may  be  given 
in  Evidence,  for  there  can  be  no  other  way 
of  afcertaining  old  Tenures  or  Boundaries. 
Gilb.L.  of  Evi d.  78. 
Terror.  Conventicle  of  thirty  or  forty,  is  Evidence 

of  Terror,  csV.     Keb,  2  Part  558. 
Matter  in  Matter  in  law  is   not  to  be  given  in  Evi- 

j<aiV*  nee,  for  the  Jury  are  only  to  try  Matters  of 

Faft, 
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Fad.     The  adverfe  Party  may  demur  to  fuch  Vaughan's 
Evidence.     3  H.  6.  36.  Rep.  143. 

A  Writing  or  Anfwer  permitted  to  be  read  Totum&pars. 
in  Parr,  may  be  read  in  toto. 

The  Council  of  that  Party  which  doth  be- 
gin to  maintain  the  IfTue,  whether  of  Plaintiff 
or  Defendant,  ought  to  conclude. 

The  Jury  may  carry  from  the  Bar  an  Ex- 
emplification under  the  Great  Seal,  of  Depo- 
fitions  in  Chancery  \  but  if  they  are  not  ex- 
emplified, the  Jury  can  only  look  upon  them 
at  Bar,  but  not  have  them  with  them  out  of 
Court. 

Exemplifications  of  Depofitions  in  Equity 
mall  be  delivered  to  the  Jury,  if  the  Party  be 
dead  \  but  if  they  comprehend  the  Testimony 
of  fome  that  are  living,  they  fhall  not  be  given 
in  Evidence.  Gilb.  L.  of  Evid.  21. 

In  Evidence,  he  which  affirms  the  Matter 
in  IfTue,  ought  firfl  to  make  the  Proof  to  the 
Jury.  LiU.  R.  36.  Godb.  23.  3  Leon.  162. 
Where  there  are  feveral  IfTues,  if  there  be  one 
affirmative  in  any  of  them  from  the  Plaintiffs 
he  fhall  firfl:  go  through  his  Evidence  as  to  all 
of  them  •,  but  where  the  Affirmative  lies  upon 
the  Defendant,  he  fhall  firfl  go  through  his  Evi- 
dence.    Vin.  Evidence,  60. 

On  a  fpecial  IfTue  no  Body  can  run  into  any 
Point  that  is  out  of  the  IfTue  •,  but  on  the  Ge- 
neral IfTue,  whatever  tends  to  fatisfy  the  Plain* 
tiffs  caufe  of  Complaint  may  be  given  in  Evi- 
dence. Gilb.  L.  of  Evid.  233,  4. 

The  King's   rYiefTage  or  Letter  fhall  not  be 
allowed  for  Evidence  between  Party  and  Par- 
ty •,    otherwife   where    the   Matter   was   fecret, 
and   that  the  King  only   had  perfonal  Know- 
C  3  kdget 
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ledge,  as  in  Sir  Gecrge  Reynefs  Cafe,  Co.  9 
Rep. 
Mich.  S  Car.  Upon  Evidence  at  Bar  it  was  agreed,  That 
2.  BR.  66.  an  old  Impropriaion  (hall  be  prefumed  to  be 
|^.J^J  well  and  lawfully  made.  A  Vicar  might  an- 
"KebnSi26.  ciently  have  been  endowed  without  a  Deed 
Impropria  fealed,  being  only  an  Ordination  of  the  Bifhop, 
tion.  Vicar,  and  Allotment  of  Maintenance. 
Hand.  The  Chief  Juftice  laid,  If  a  Man  be  over- 

fea  or  dead,    the   Party   fhall  be  admitted   to 
prove  his  Hand    by  Witnefles,  or  comparing 
wich  other  of  his  Writings ;  to  which  the  Court 
agreed. 
Marriage.  In  an  Action  brought  by  a  Woman  for  flan- 

6tarch  «v.  Ely.  dering  of  her,  by  which  fhe  loft  her  Mar- 
24.  Car.  2.  riage  with  J.  S.  the  Marriage  of  J.  S.  is  not 
Rot.  494.  traverfable,  but  ought  to  be  proved  in  Evi- 
dence. 
Foreign  At-  Cuftom  of  foreign  Attachment  may  be  plead- 
tacbment.        ed,  or  given  in  Evidence.     3  Keb.  221. 

Evidence  may  be  given  to  mitigate  Dama- 
ges, in  all  Cafes  where  Damages  are  to  be  re- 
covered ;  as  in  Wafte,  that  the  PremifTes  were 
ruinous  at  the  Time,  &c.  or  burnt  by  Ene- 
mies, GV.  See  Olive  and  G&in's  Cafe,  in  Si- 
derfin  2  Part  155.  in  the  Exchequer,  good  Mat- 
ter concerning  Evidence,  where  it  was  adjudged, 
that  a  Record  had  in  Brecknock  in  Wales,  under 
the  Seal  of  Brecknock,  might  be  given  in  Evi- 
dence. See  Hardr.  Rep.  118. 
Refufmg  to  Lord  Prejlon  was  committed   by   the  Court 

P*e  Evidence  0f  Quarrer-Seffions,  for  refufmg   to  be   fworn 

and  n^aMe?'  t0   fivc  Ev^ence   t0  the  Grand   Jury,  on   an 
Indictment  of  High  Treafon.    He  was  brought 

by  Habeas  Corpus  in  B.  R.  and  Holt,  C.  J.  faid, 
it  was  a  grear  Contempt,  and  that  had  he  been 
:,  he  would  have  fined  him,  and  commit- 
ted 
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ted  him  till  he  had  paid  the  Fine  ;  but  being 
ocherwife  he  was  bailed.  Rex  verfus  Prefton, 
Salk.  278. 

You  may  take  out  Execution  on  a  Judgment 
in  Paper  figned  by  the  Mafter,  but  you  cannot 
give  a  Copy  of  it  in  Evidence  till  it  is  brought 
in  Parchment.     Gilb.  L.  of  Evid.  22. 

Charnock  was  indicted,  for  that  he  the  10th 
of  February,  9  W.  3.  £s?  diverfss  aliis  diebus 
13  Victims  tarn  antea  quam  poflea,  in  the  Parifh 
of  St.  Clement  Danes,  did  traiteroufly  confpirc 
to  kill  the  King.  Et  per  Holt,  C.  J.  Evidence 
may  be  given  of  a  treafonable  Confpiracy,  &rV. 
at  any  Time  before  or  after  the  Time  alledged 
in  the  Indictment : 

1  ft,  Becaufe  it  is  only  a  Circumftance,  and 
of  Form,  fome  Day  mult  be  alledged,  but  it 
is  not  material. 

2dly,  The  Indictment  lays  it  to  be  at  divers 
Days  and  Times,  as  well  before  as  afrer,  and 
thereby  comprehends  what  was  done  laft  Year, 
as  well  as  this  •,  and  as  the  Evidence  may  be 
of  Matters  before  that  Time,  fo  it  may  be  of 
Matters  alfo  at  any  Time  after  the  Time  fpe- 
cified  in  the  Indictment,  provided  it  be  not 
after  the  "Time  the  Iidiclment  ivas  found ;  nei- 
is  the  Evidence  tied  up  to  the  Place; 
for  it  may  be  of  any  Place,  provided  it  be 
noc  out  of  the  County  •,  and  fo  it  is  of  all  crimi- 
nal Cafes.     Salk.  2S8. 

Indictment,  That  thj  Defendant,  with  others, 
at  the  Parifh  of  St.  Giles  in  tb>  Fields,  rio- 
toufiy  affembleJ,  6?  quoddam  cubizulum  cujuf- 
dam  S.  S.  in  Domo,  Mayiftonali  cujufdam  Dai  id 
James  fregit  13  intravit,  and  thirty  Yards  of 
Stuff  took  and  carried  away.  On  Evidence  it 
appeared  to  be  the  Manfion-houfe  of  David 
C  4  Jam/on, 


Perfon  pre- 
fumed  to  be 
Jiving,    'till 
Proof  to  the 
Contrary. 
Unlefs  abfent 
for  feven 
Years. 
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Jam/on,  and  not  James  *,  and  held  by  Parker ', 
C.  J.  ar  Nj/i  prius,  that  this  did  not  maintain 
the  Indictment.  1  Salk.  385.  Regina  verfus 
Cranage. 

Durefs  cannot  be  given  in  Evidence,  but 
mud  be  pleaded.     Gilb.  L.  of  Evid.  165, 166. 

Generally  Perfons  are  prefumed  to  be  living, 
if  the  contrary  be  not  proved.  2  Roll.  Rep. 
46 1 .  Throgmorion  verfus  Walton. 

But  by  19  Car.  2.  cap.  6.  If  Perfons  for  whofe 
Lives  Eflates  are  granted,  remain  beyond  Sea, 
or  abfent  themfelves  in  this  Xingdom  feven 
Years  together,  and  no  evident  Proof  be  made 
of  their  Lives,  in  any  Action  commenced  by 
the  Leflbrs  or  Reverfioners  for  Recovery  of 
fuch  Tenements,  they  (hall  be  accounted  as 
dead. 

Provided,  That  if  after  any  Perfons  fhall  be 
evicted  by  Virtue  of  this  Act,  the  Perfons,  upon 
whofe  Lives  fuch  Eftates  depend,  fhall  return 
from  beyond  Sea,  or  on  Proof  in  any  Action 
for  the  fame,  be  made  appear  to  be  living,  or 
having  been  living  at  the  Time  of  the  Eviction  •, 
the  Tenant,  who  has  oufted,  his  Executors, 
&c.  may  enter,  &c.  And  upon  Action  a- 
gainft  them  that  received  the  Profits,  reco- 
ver for  Damages  the  full  Profits,  with  lawful 
Intereft. 

And  by  6  Anna^  cap.  18.  Every  Perfon  who 
hath  any  Claim  to  any  Remainder,  Revcrfion, 
or  Expectancy  of  any  Eftate  whatfoever,  af- 
ter the  Death  of  any  other  Perfon,  upon  Affi- 
davit in  Chancery,  by  the  Perfons  claiming  Title 
thereto,  that  they  have  caufe  to  believe  that 
fuch  other  Perfon  is  dead,  and  fuch  death  con- 

h\m  once  a 

fuch  Perfon  (hail  be  taken  for  dead  without  other  Evidence. 

cealed 


Where  one 
in  Pofleilion 
of  an  Eftate 
ihall  be  con- 
cealed from 
the  Rever- 
fioner,  and 
not  (he  t.)  to 
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cealed  by  the  Guardian,  Truftee,  or  other  Per- 
fon,  may  once  a  Year,  if  the  Perfon  grieved 
think  fit,  move  the  Lord  Chancellor  to  order 
fuch  Guardian,  or  fuch  Perfon  fufpecled  to 
conceal,  to  produce  to  fuch  Perfon  and  Per- 
fons,  fufpecled  to  be  concealed ;  and  if 
fuch  Guardian,  &c.  (hall  refute  or  neglect  to 
produce  the  Perfon  on  whofe  Life  fuch  Ettatc 
depends ;  then  the  faid  Court  is  to  order  fuch 
Guardian,  13c.  to  produce  the  Perfon  conceal'd, 
in  Chancery,  or  before  Commiffioners  appointed 
by  the  Court,  (two  of  which  Commiffioners 
to  be  named  by  the  Profecutor.)  And  if  fuch 
Guardian  neglect  to  produce  fuch  Perfon  fo 
concealed,  and  the  Return  be  filed  in  the  Pe- 
tit Bag,  the  Perfon  concealed  (hall  be  taken  to 
be  dead  •,  and  the  Perfon  claiming  may  enter  on 
fuch  Eftate. 

By  1 1  W.  £5?  M.  SejJ.  1.  cap.  1 6.  It  was  enact-  No  Evidence 
cd,  That  after  the  Death  of  any  Perfon  fimo-  ofafimonia- 
niacally   promoted  to  a  Benefice,  the  Offence  cal  Promotion 

or  Contract  of  Simony  (hall  neither  by  Way  of  a*"tcr  uther   L 
rr.-  1     •       0,     j-  ^  T7     j  T  Death  of  the 

Iitle  in   Pleading,  or  in  Evidence  to  a  Jury,  partycon. 

or  otherwife  be  alledged  or  pleaded  to  the  Pre-  cerned. 
judice  of  any  Patron  innocent  of  Simony,  or  of 
his  Clerk,  upon  Pretence  of  Lapfe,  or  other- 
wife,  unlefs  the  Parfon  fimoniacally  promoted, 
or  his  Patron  were  convicted  of  fuch  Offence 
at  the  Common  Law,  or  in  fome  Ecclefiaftical 
Court,  in  the  Life  of  the  Perfon  fimoniack. 

A  Peer  produced  as  a  Witnefs  ought  to  be  peer  fwom 
fworn.     3  Keb.  €31.  Earl  of  Shafts bury  verfus  as  a  Witnefs. 
P.  Bigby. 

The  Wife  is  not  obliged  to  difcover  the  Wife. 
Hufband's  Treafon. 

Wife 
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Wife  de  facto  only  may  bring  "frefpafs  for 
an  Affault  by  Husband.  On  Not  guilty  in  Tref- 
pafs  for  an  Affault,  the  Defendant  gave  in  Evir 
dence  his  Marriage  with  the  Plaintiff;  to  enr 
counter  which,  (he  proved  a  former  Marriage 
to  one  Weftbrook,  who  was  alive  at  the  Time 
of  fjer  fecond  Marriage.  For  the  Defendant  it 
was  infifted,  the  Plaintiff  ought  not  to  give  Fe- 
lony in  Evidence  to  fupporr.  her  A&ion  ;  but 
this  was  over-ruled,  and  fhe  obtained  a  Verdict, 
her  Marriage  with  the  Defendant  being  void  ab 
initio.  T.  4  G.  i.  Weft  brook  v.  Stratville,  before 
King,  C.  J.  in  Middle f ex,  i  Sira.  79. 

In  an  Action  for  Wages  earned  by  the  Plain- 
tiff's Wife  of  the  Defendant's  In  reft  w,  the  Cb. 
Juftice  would  not  allow  the  Wife's  owning  the 
Receipt  of  20/.  to  be  given  in  Evidence  againft 
the  Hufband.  2  Stra.  1094. 
In  Efcape  No  Retaking  (hall  be  given  in  Evidence  in 

what  Evi-      an  Action  of  Efcape,  unlefs  fpecially  pleaded, 
dence.  ancj  Oath  be  made  by  the  Keeper  of  the  Pri- 

fon,  that  fuch  Efcape  was  without  hisConfent; 
but  if  fuch  Affidavit  prove  falfe,  fuch  Keeper 
fhaH  forfeit  500/.  8  &  9  W.  3.  cap.  27. 

Every  Keeper's  refufing  after  one  Day's  No- 
tice, to  fhew  rhe  Prifoner  in  Execution  to  the 
Creditor  or  his  Attorney,  (hall  be  adjudged  an 
Efcape.  Ibid. 
A  Note  from      Perfons  defiring  to  charge  any  Perfon  wirh 
the  Gaoler,     an   Action   or    Execution,  (hall,  at  their  Re- 
Evidence  of    queft,    have    a   Note    in    Writing   from   the 
a  Performs  ^     peeper   of  the   Priibn,    whether   fuch   Perfon 
foner  *    ""    ^e  ^  Prisoner,  or  nQt5  under  Forfeiture  of  50 1. 
And   fuch   Note  toll   be  fufficient  Evidence. 
Ibid. 

Where 
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Where  a  Woman  conceals  the  Death  of  her  Concealment 
Baftard-Child,  it  (hall  be  look'd  upon  as  mur-  Evidence  of 
dered  by  her,  unlefs  (he  can  prove  by  one  Wit-  Murder, 
nefs  at  leaft,  that  it  was  Still  born.     21  Jac.  1. 
cap.  27. 

In  an  Ejectment  brought  by  the  Leffee  ofBaftardyad- 
Pride  on  a  Trial  at  Bar  in  the  King's  Bench,  be-  mitte,d  t0  be 
fore  Holt  C.  J.  and  Eyre  J.  The  Plaintiff  inti  fh7P^r 
tied  himfelf  to  the  Lands  in  Queftion,  as  Heir  Death, 
to  George,  late  Duke  of  Albemarle,  by   being 
Son   to  a  Daughter  of  Monk,  who  was  elder 
Brother  to  the  Duke.     (Suppofing   the  Duke 
died  without  Iffue.)     The  Defendant  claimed 
under  a  Deed,  and  alfo  under  a  Will  of  Chrifto* 
pber,  fon  to  Duke  George. 

To  which  the  Plain  ti/F  repJied,  he  was  not 
Son  to  Duke  George,  but  a  Baftard,  becaufe  ac 
the  Time  Duke  George  married  the  Mother  of 
the  fa  id  Cbriftopher,  (he  had  a  Hufband  then 
living  ;  and  fo  the  Marriage  was  void  •,  and 
the  Plaintiff  produced  feveral  Witneffes  who 
endeavoured  to  prove  this  Fact.  To  this  the 
Council  for  the  Defendant  objected,  That 
they  ought  not  to  be  admitted  to  give  Evi- 
dence to  baftardize  a  Man  that  was  dead,  and 
after  the  Death  of  his  Father  and  Mother, 
who  were  married  in  1653,  and  cohabited 
together  as  Man  and  Wife  continually,  to  the 
Time  of  their  Death,  which  was  ten  Years 
after  -,  and  Duke  Cbriftopher  was  acknowledged 
as  fon  and  Heir  to  Duke  George,  unto  the 
Time  of  his  Death,  which  was  in  1668;  and 
was  called  fon  and  Heir  in  the  Settlement  and 
Will  of  Duke  George,  and  enjoyed  the  Eftate 
accordingly  ;  and  the  Defendant  under  him, 
by  Settlement,  for  above  twenty  Years:  And 

iiDuke 
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Factor  beyond 
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an  Action  of 
Deceit. 
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Duke  Chriftopher  alfo  fat  io  Parliament  as  Son 
and  Heir  to  Duke  George  •,  and  in  a  Patenc 
made  by  King  Charles  the  Second,  was  fo  (tiled, 
and  in  an  Act  of  Parliament  ihat  pafled  to  en- 
able him  to  difpofe  of  Lands  that  were  fettled 
on  him  as  fuch  •,  and  therefore  they  infilled 
that  no  Evidence  (hould  be  given  to  baftardize 
him  :  But  the  Judges  were  of  Opinion,  that  it 
the  Facts  were  true,  the  Marriage  was  null 
and  void,  and  the  Jury  might  find  the  Facts; 
and  this  Evidence  was  admitted.  3  Lev.  340. 
The  Rule  that  one  (hall  not  be  baftardized  after 
his  Death,  holds  only  in  the  Cafe  of  Baftard 
eigne  and  Mulier  puifne.  Pride  verfus  the  Earls 
of  Bath  and  Montague,  Hill.  6  W.  3.  B.  R. 
3  Lev.  340.  Salk.  120. 

In  an  Action  on  the  Cafe  for  a  Deceit,  the 
Plaintiff  fet  forth,  That  he  bought  feveral 
Parcels  of  Silk  for--  Silk :  On  Trial,  up- 

on Nor  guilry,  it  appeared  that  there  was  no 
actual  Deceit  in  the  Defendant,  who  was  the 
Merchant,  but  that  it  was  in  his  Factor  beyond 
Sea-,  and  the  Doubt  was,  If  this  Deceit  could 
chci-ge  the  Merchant  ?  And  Holt  C.  J.  was 
of  Opinion,  that  the  Merchant  was  anfwer- 
able  for  the  Deceit  of  his  Factor,  tho'  not 
criminaliter,  yet  civiliter  ;  for  feeing  fome  Body 
mud  be  a  Lofer  by  this  Deceit,  it  is  more 
reafonable  that  he  that  employs  and  puts  a 
Truft  and  Confidence  in  the  Deceiver.,  mould 
be  a  Lofer  than  a  Stranger  •,  and  upon  this 
Opinion  the  Plaintiff  had  a  Verdict.  Hern  ver- 
fus Nichols,  Salk  289. 

In  an  Ejectment  upon  an  Elegir,  you  mull 
prove  not  only  the  Judgment,  and  by  the  Judg- 
ment-Roll,  that  the  Elegit  iflued,  and  was  re- 
lufno!)  bur  you  mud  prove  the  Writ  of  Elegit 

by 
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by  a  true  Copy  thereof,  and  the  Tnquificion 
thereon,  becaufe  the  Notice  of  the  Judgment- 
Roll  is  no  more  than  that  the  Party  did  elecl: 
fuch  Execution  to  ifiue,  and  it  is  the  Elegit 
and  Inquifnion  upon  ir,  that  carves  out  the 
Term,  and  gives  the  Title  of  Entry,  fo  that 
the  Judgment-Roll  is  no  more  than  a  Memo- 
randum, that  it  was  iffued  and  returned,  and 
the  Copy  thereof  is  no  Evidence,  being  but  a 
Copy  of  that,  which  is  bu  a  C  >py  or  Memo- 
randum of  the  Thing  ittelf,  fed  Qu£re\  becaufe 
Holt  was  then  of  a  different  Opinion,  and  was 
for  allowing  the  Entry  of  the  Roll  to  be  good 
Evidence  that  the  Elegit  had  iffued;  for  a 
Notice  on  the  Roll  of  the  Being  and  Return  of 
the  Elegit,  is  as  good  Evidence,  that  fuch  Ele- 
git was,  as  a  Copy  thereof.  Gilb.  L.  of  Evid. 
9,   10. 

On  general  Acts  of  Parliament  the  printed  Statutes, 
Statute  Book  is  Evidence;  not  that  the  printed  where  Evi- 
Statutes  are  the  perfect  and  Authentick  Copies  dence% 
of  the  Records  themfelves,  for  there  is  no  ab- 
folute  Affurance  of  their  Exactnefs,  but  every 
Perfon  is  fuppofed  £0  appr  Uond  and  know  the 
Law  which  he  is  bound  to  obiervc,  and  there- 
fore the  printed  Statutes  are   allowed   to  be 
Evidence,  becaufe  they  are  the  Hints  to  that 
which  are  fuppofed   to    be    lodged    in  every 
Man's  Mind  already.     Ibid.  10. 

A  faving  Provifo  may  be  given  in  Evidence 
on  the  General  IfTue,  becaufe,  if  the  Party  be 
within  the  Provifo,  he  is  not  guilty  on  the 
Body  of  the  Act,  on  which  the  Action  is 
founded,  and  confequently,  if  the  Defendant 
fhew  he  is  within  the  Provifo,  he  is  Not  guilty 
contra  For  mam  Statuti.     Ibid.  n. 

In 
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In  private  Acts  of  Parliament  the  printed 
Statute  Book  is  not  Evidence,  though  reduced 
into  the  fame  Vol.  with  the  general  Statute,  but 
the  Party  ought  to  have  a  Copy  compared 
with  the  Parliament- Roll  •,  Quare,  for  it  feems 
the  better  Opinion,  that  the  Copy  of  private 
Acts  allowed  to  be  Evidence,  ought  to  be  un- 
der the  Great  Seal.  But  Lord  Chief  Juftice 
Parker  allowed  the  printed  Siatute  to  be  Evi- 
dence, in  the  Cafe  of  the  College  of  Phyficians 
and  Doctor  Weft^  of  the  Truth  of  a  private 
Act  of  Parliament,  touching  the  Institutions  of 
the  College  of  Phyficians,  London.  Gilb.  Law 
of  Evid.   12,  13. 

On  Not  guilty  pleaded,  the  Defendant  can- 
not give  Evidence  the  taking  the  goods  as  3 
Deodand.     1  Sir.  61. 

It  was  held,  that  no  Releafe  could  make  the 
Bankrupt  a  Witnefs  to  prove  his  own  Act  of 
Bankruptcy.  H.  2  Geo,  2.  Field  verfus  Curtis \ 
2  Sir.  829. 

What  a  Man  himfelf  that  is  living  has  fworn 
at  One  Trial,  can  never  be  given  in  Evidence 
at  another  Trial  to  fupport  him  •,  tho'  what 
the  Witnefs  has  faid  in  Difcourfe  may  be  given 
in  Evidence  to  fupport  him  *,  becaufe  the  fame 
Oath  at  another  Trial  is  no  Evidence  of  the 
Truth  of  any  Man's  fwearing;  for  if  a  Man 
be  of  that  ill  Mind  to  fwear  falfly  at  one  Trial, 
he  may  do  the  fame  on  the  other,  on  the 
fame  Inducements  *,  but  what  a  Man  fays  in  Dif- 
courfe, without  Premeditation  or  Expectation 
oT  the  Caufe  in  Queftion,  is  good  Evidence  to 
fupport  him.  But  if  a  Man  hath  fworn  at  one 
Trial  different  from  what  he  harh  at  anoher, 
this  is  good  Evidence  as  to  his  Difcrcdit.  Gilb. 
Lnzv  of  Evid.  69,  70. 

Comparifoii 
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Comparifon  of  Hands  is  Evidence  in  civil 
but  not  in  criminal  Cafes ;  for  the  Comparifon 
of  Hands  is  no  more  than  a  Prefumpiion, 
founded  on  the  Likenefs,  and  the  Preemption 
is  in  Favour  of  the  Defendant,  that  he  is  Not 
guilty,  fo  there  is  no  more  than  one  Preemp- 
tion againft  another.  Gilb.  Law  of  Evid.  54,  55. 

On  Oath  that  a  Witnefs  is  dead,  or  unable 
to  travel,  or  detained  by  Means  of  the  Prifoner, 
or  cannot  be  found,  his  Examination  before 
the  Coroner  is  good  Evidence  ;  but  the  Co- 
roner muft.fwear  the  Examinations  are  the  fame 
which  were  taken  before  him  on  Oath.  Gilb. 
Law  of  Evid.  140,  141. 

If  a  Man  was  blind,  and  the  Deed  mif-read 
to  him,  he  may  plead  non  eft  Faclum,  and  fuch 
Evidence  will  maintain  the  iflue,  for  then  'tis 
indeed  none  of  his  Contract.  Gilb.  L.  of  Evid. 
164. 

On  Qjeftion  on  a  Trial,  whether  the  Pro- 
perty of  a  Parcel  of  Wine,  was  in  the  Defen- 
dant, in  order  to  afcertain  whether  Alien  or 
Britiih  Cuftom  was  due  for  them,  a  Paper  un- 
der his  Hand,  being  an  Affidavit  he  had  been 
at  the  Cuftom-houfe,  was  given  in  Evidence, 
he  (wearing  in  it  that  the  Wine  was  his.  E. 
4C.iJ.i2.  Vin.  Abr.  Tit.  Evid.  S3,  pi.  4. 

The  Plaintiff  or  Defendant  may  make  an 
Affidavit  in  their  own  Caufe  depending  here, 
and  it  may  be  filed  ;  but  it  may  not  be  admit- 
ted in  Evidence  in  the  Trial  of  the  Caufe  be- 
twixt them.     Ibid  pi.  2. 

A  Man  being  about  to  convey  Lands  to  a 
Purchafer,  made  Oath  before  a  Mafter  in  Chan- 
cery, that  there  was  no  Incumbrance  on  the 
Eftate  •,  in  an  Ejectment  brought,  this  Affida- 
vit was  produced  in  Court,  but  not  fuffered 
2  10 
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to  be  read  but  as  a  Note  or  Letter,  unlefs  the 
Plaintiff  would  produce  a  Witnefs  to  fwear  that 
he  was  prefent  when  the  Oath  was  taken  be- 
fore the  Mailer.  Ibid.  pi.  1.  cites  3  Mod.  36. 
M.  15  Car-  2-  B-  R-  Smith  verfus  Goodier. 

Though  an  Affidavit  cannot  be  read  in  Evi- 
dence, yet  if  the  Party  who  made  the  Affida- 
vit be  fworn,  and  gives  Evidence,  his  own 
Affidavit  may  be  read  againft  him;  and  this  is 
allowable,  to  (hew  in  what  Manner  he  contra- 
dicts himfelf.  M.  5W.  6f  M.  in  B.  R.  The 
Queen  verfus  Rachel  Taylor ,  Skin.  403. 

Affidavit  by  a  Plaintiff  in  Holland,  attefted 
by  a  Publick  Notary,  fhall  be  admitted  a  good 
Evidence  to  hold  Defendant  to  fpecial  Bail  here. 
Vin.  Abr.  Tit.  Evid.  8y.  pi.  8.  cites  8  Mod. 
322. 

Of  Evidence  by  Witnejfes. 

It  is  a  good  Challenge  to  the  Witnefs  to 
fay,  that  he  was  one  of  the  Accufers  quod  Nota. 
Vin.  Abr.  Tit.  Evid.  1. 

'  Oftentimes  a  Man  may  be  challenged  to  be 
of  a  Jury,  that  cannot  be  challenged  to  be 
a  Witnefs ;  and  therefore  though  the  Witnefs 
be  of  nearefi  Alliance,  or  Kindred,  or  of  Council^ 
cr  Tenant,  cr  Servant,  to  either  Pany,  (or  any- 
other  Exception,  that  maketh  him  not  infa- 
mous) or  to  want  Undemanding,  or  Difcretion* 
or  a  Party  in  Inter efi,  though  it  be  proved 
true,  fhall  not  exclude  the  Witnefs  to  be  fworn* 
but  he  fhall  be  fworn,  and  his  Credi:  upon  the 
Exceptions  taken  againft  him  left  to  thofe  of  the 
Jury,  who  are  Tryers  of  the  Fact;  infomuch 
as  fome  Books  have  ftid,  that  tho*  the  Wit- 
nefs to  the  Deed  be  named  a  Difleifor  in  the 

Writ, 
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Writ,  yet  he  fhall.  be.fworn  as  Witnefs  to  the 
Deed.  Vin.  Abir.  Tit.  Evid.  1.  cites  Co.  Lit. 
6.  b. 

If  aPerfon  be  infamous,  he  fhall  not  be  fworn 
as  a  Witnefs.     1  Inft.  6.  b. 

Men  thac  are  fo  branded  with  infamy,  that 
they  cannot  be  Jurors,  (for  which  fee  before 
who  may  be  Jurors)  cannot  be  Witneffes ;  yec 
per  Glyn  Chief  Juftice,  and  ISludigate  Juftice, 
Mich.  1657.  B.  R.  Conviction  of  common 
Barretry  hinders  not  from  being  a  Witnefs; 
but  Maynard,  Serjeant,  held  ftrungly  againft 
it.     V.  2  Salk.  690. 

At  Lent  Aflizes,  Suffolk,  1657.  Si.  John 
Chief  Juftice  C.  B.  would  not  allow  one  who 
had  been  whipped  for  Petty  Larceny  to  be  a 
Witnefs;  but  Earl  Serjeant  laid,  they  ought  to 
be  ftigmatici  that  are  difabled  from  being  Wit- 
neffes: Yet  per  Rolle  Chief  Juftice,  one  burnt 
in  the  Hand  for  Felony  may  be  a  Witnefs ; 
for  he  is  in  Capacity  to  purchafe  Lands,  and 
his  Fault  is  purged  by  his  Punifhment.  Style 
388. 

A  bare  Conviction  of  Perjury  will  take  away 
a  Perfon's  Evidence,  becaufe  it  is  an  infamous 
Crime  ;  but  contra,  where,  tho*  the  Punifhment 
is  the  Pillory,  the  Crime  is  not  infamous.  2 
Salk.  514.  See  Co.  Lit.  6.  b. 

A  Pardon  of  Felony  reftores  a  Party  to  his 
Credit,  and  he  may  be  a  Witnefs.  (a.)  Goldb. 
288.      1  Vent.  349. 

The 

[a)  Where  the  Drfability  is  only  the  Confequence  of  the 
Judgment,  the  King  may  pardon  ic  ;  but  where  the  Difa- 
bility  is  part  of  the  Judgment  ltfelf,  the  King's  Pardon 
will  not  take  it  away  ;  therefore,  if  a  Man  be  convicted 
of  Perjury  on  the  Statute,  the  King's  Pardon  will  not  re- 

Vol.  II.  D  ftoiei 


374  Of  Evidence  by  Witnejfes.     Ch.  i  f4 

The  general  Rule  is,  tfiat  the  Hufband  can- 
not be  a  Witnefs  for  or  againft  the  Wife,  nor 
the  Wife  for  or  againft  the  Hufband,  being 
adjudged  that  the  Hufband  cannot  be  a  Witnefs 
againft  the  Wife,  nor  the  Wife  againft  tHe 
Hufband,  to  prove  the  firft  Marriage,  on  an 
Indictment  on  the  Statute  i  Jac.  i.  c.  1 1.  for 
a  fecond  Marriage ;  but  the  fecond  Hufband  or 
Wife  may  be  allowed  to  give  Evidence,  fuch 
fecond  Marriage  being  void,  therefore  they 
were  never  Huiband  and  Wife.  2  Bac.  Abr. 
286. 

But  fome  Exceptions  have  been  allowed  to 
this  general  Rule,  efpecially  in  Cafes  of  evi- 
dent Neceffity ;  and  therefore  it  hath  been  ad- 
judged, and  is  the  conftant  Practice  at  this 
Day,  that  on  an  Indictment  for  a  forcible  Mar- 
riage, grounded  on  3  H.  7.  the  Wife  may  be 
a  Witnefs  againft  the  Hufband ;  fo  where  Huf- 
band or  Wife  have  caufe  to  demand  Sureties 
of  the  Peace  againft  each  other.     2  Bac.  Abr. 

Alfo  in  Lord  Audley's  Cafe,  who  held  his 
Wife's  Hands  and  Legs  while  his  Servant,  by 
his  Command,  ravifhed  her ;  the  Wife  was 
admitted  an  Evidence.  Hutt.  116.  2  Hawk. 
P.  C.  432.  But  in  Raym.  1.  this  Cafe  is  de- 
nied to  be  Law  ;  and  in  Vent.  244.  it  is  doubted 

(lore ;  for  it  is  not  a  Confequence,  but  Part  of  the  Judg- 
ment, viz.  Quod  impojierum  non  fit  receptus  ut  T'efiis,  cites 
Co.  Ent.  368.  But  a  Pardon  by  Ad  of  Parliament  will 
reftore  him  in  that  Cafe;  per  Holt  Ch.  J.  2  Salk.  689.  pi. 
1.  E.  7  W.  3.  B.  R.  in  Cafe  of  King  and  CroJbyy  Hid. 
fays  Quod  Nota.  Quare  of  a  Perjury  at  Common  Law,  and 
if  the  Law  be  the  fame  ;  for  there  the  Difability  is  only 
a  Confeqeence,  and  not  Part  of  the  Judgment ;  otherwife, 
if  a  Jmy  be  convitt  on  an  Attaint,  and  cites  Raji. 
56.  a. 

of 
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of  by  my  Lord  Chief  Juftice  Hale,  becaufe 
here  is  a  Wife  de  jure,  and  fo  not  like  the 
Cafe,  where  a  Woman  is  admitted  to  prove  a 
forcible  Marriage. 

Alfo  in  Raym.  1.  it  is  faid,  that  a  Hufband 
and  Wife  may  be  Witnefles  againft  one  another 
in  Treafon  ;  but  the  contrary  is  adjudged  in 
1  Brownl.  47.  and  with  this  lad  Book,  2  Hawk. 
P.  C.  432.  feems  to  agree. 
^  In  a  qui  tarn  on  the  Statute  of  Ufury,  the 
Chief  Juftice  refufed  to  let  the  Party  to  the 
Contract  be  a  Witnefs  to  prove  the  Repayment 
of  the  Money,  becaufe  till  that  was  proved,  he 
was  no  Witnefs  at  all.  T.  11  G.  1.  Shank  qui 
tarn  v.  Payne,   1  Sir.  633. 

On  Indictment  againft  the  Hufb:ind  for  an 
Aflault  upon  the  Wife,  the  Chief  Juftice  al- 
lowed her  to  be  a  good  Witnefs  for  the  Kincr, 
and  cited  Lord  Audlefs  Cafe,  State  Trial,  Vol! 
I.  T.  11  G.  1.  The  King  verfus  Azire.    1  Str 

Two  were  indicted  for  an  AfTaulr,  one  fub- 
mitted,  and  was  fined  is.  and  paid  it,  the  o- 
ther  pleaded  Not  guilty,  and,  upon  the  Trial, 
the  Chief  Juftice  allowed  him  to  call  the  other 
Defendant,  the  Marter  being  now  at  an  End 
as  to  him.  T.  11  G.  1.  The  King  v.  Fletcher 
Str.  633. 

In  an  Indictment  profecuted  by  theHufband 
for  feducing  away  his  Wife,  and  keeping  her 
fome  Time  in  Adultery.  The  Wife  was  ad- 
mitted to  be  a  Witnefs  againft  the  Defendant, 
Coram  Judiee  Windham,  Lent  Affizes  at  Alel 
bury,  and  the  Defendant  was  found  guilty 
She  may  be  a  Witnefs  to  prove  a  Chea^oon 
her  and  her  Hufband.     Sid.  431. 

D  2  And 
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And  fo  it  was  refolved  in  John  Brown's  Cafe, 
frin.  25  Car.  2.  B.  R.  on  the  Statute  of  3  H. 
7.  cap.  2.  vid.  1  Cr0.  492. 

The  Wife  of  a  Bankrupt  cannot  be  examin- 
ed by  the  Commiflioners  under  the  Statute  of 
Bankrupts.   1  Brownl.  47. 

There  was  a  Libel  in  the  Spiritual  Courr, 
caufa  jaftitationis  maritagii)  pending  which,  the 
Witnefies  who  were  to  pmve  the  Marriage 
were  indicted  for  a  Confpiracy  to  carry  the 
Woman  away  by  Force,  and  marry  her  •,  and 
fhe  was  allowed  a  good  Witnefs.  4  Mod,  8. 
Rex  verfus  Fegas. 

The  King  cannot  be  a  Witnefs  by  his  Let- 
Roll.  Trial,     ters  under  his  Signet  Manual :  One  attainted  of 
686.  H.         Piracy  cannot  be  a  Witnefs  to    prove   another 
guilty.     If  he  accufed  another  before  he  was  at- 
tainted, and  afterwards  confefTes    he   wronged 
him,  this  Confeflion  fhall  be  rejected,  becaufc 
he  is  attainted.     A  Woman  cannot  be  a  Wit- 
nefs to  prove  a  Man  to  be  a  Villein.  Co.  Lit. 
6.  8. 
Roll,  Trial,         Neither  can  the  Party  to  the  ufurious  Con- 
685.  pi.  2.      tra(ffc  De  a  Witnefs  againft  the  Ufurer,  in  an  In- 
But  an  At-      formation  upon  the  Statute  of  Ufury.  But  Kinf- 
torney  cannot  men  never  fo  near,  Tenants,  Servants,  Mailers, 
be  ^  ^tnefs    Councillors,  and  Attornies,  &c.  may  be  Wit- 
Client  for       ner^cs-    A  Councillor  may  be  a  Witnefs  to  the 
Matters  fab-   Agreement,  C5V.   but  not  to  the  Validity  of  an 
fequent  to  his  Affurance,   nor  to  the  Council  he  gave.  March 
being  em-       Repm  ^  if  a  Witnefs   being  ferved  with  Pro- 
P°yed#  cefs,  and  having  Money  fufficient  to  bear  his 

Charges,  (or  lefs,  if  he  accept  it)  do  not  ap- 
pear to  give  his  Teftimony,  he  forfeits  10/. 
to  the  Party  damnified,  and  muft  recompence 
his  Damages,  5  Eliz,  9.  If  a  Witnefs  commit 
wilful  Perjury,  he  lofeth  20  /.  (hall  be  impri- 

foned 
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Zoned  fix  Months,  without  Bail,  (land  in  the 
Pillory,  and  be  difabled  to  be  a  Witnefs ;  fo 
fhail  the  Suborner  who  procures  the  Perjury. 
5  Eliz.  9. 

In  an  Indictment  for  Ufury,  the  Cafe  was, 
The  Defendant  lent  the  Profecutor  45  /.  on  a 
Pawn  of  Jewels,  for  a  Year,  at  9  /.  Intereft  ; 
and  afterwards  the  Profecutor  gave  the  De- 
fendant a  Bond  for  the  fame  Money.  Holt, 
C.  J.  admitted  the  Profecutor  to  be  an  Evi- 
dence, de  bene  ejfe,  to  prove  the  Contract  ;  it 
being  a  Queftion  whether  the  new  Bond  were 
void  or  not?  Farejl.  118.     Rex  verfus  Sewell. 

A  Party  robbed  is  allowed  a  good  Witnefs 
in  his  own  Action  againft  the  Hundred,  for  he 
is  not  bound,  nay  he  is  to  be  blamed,  to  tell  any 
one  what  Charge  he  carries  with  him  •,  and  if 
he  fhould  not  teftify,  the  Law  would  be  often 
fruitlefs  for  Want  of  Evidence,  or  elfe  more 
Robberies  committed  by  the  Party's  difcover- 
ing  his  Money. 

An  Approver ',  or  an  Accomplice ',  may  be  a 
Witnefs  till  he  is  indicted.  Vin.  Abr*  Tit.  Evid, 

1  fl  7-       .  .  * 

A.  and  B.  jointly  committed  in  Execution  to 

the  Fleet,  at  the  Suit  of  the  Crown  ;  in  an 
Action  againft  the  Warden  for  furTering  A.  to 
efcape,  B.  was  held  a  good  Witnefs  to  prove 
it.     Fitzgib.  80. 

4(^5  Ann.  16.  All  WitnefTes  who  ought  to 
be  allowed  good  WitnefTes  upon  Trials  at  Law, 
fhall  be  deemed  good  WitnefTes  to  prove  any 
Nuncupative  Will. 

Cafe  againft  Defendant  for  refcuing  a  Perfon 

arretted   on    mean   Procefs,  the   Party  refcued 

was  allowed  to  be  a  Witnefs  for  the  Defendant. 

D  3  Per 
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Per  Holt  C.  J.  fed  hjefitanter,  and    his  Credit 
lefr  to  the  Jury.     6  Mod.  211.     2  Salk.  690. 

Defendanc  was  convicted  of  Deer-Stealing 
on  the  Oath  of  the  Informer,  who  by  Star, 
13  Car.  2.  is  to  have  a  Moiety  of  the  Forfei- 
ture, being  20/.  It  was  moved  to  quafh  the 
Conviction,  the  Informer  not  being  a  good 
Witnefs.  The  Court  gave  no  Opinion,  but  ic 
feems  he  is  no  Witnefs. 

In  the  Cafe  of  Brereton  and  Tatam,  Mich, 
1656.  B.  R.  Glyn  Chief  Juftice  cited  the  Lord 
ChandoSs  Cafe  in  this  Court,  where  one  Gates 
an  Executor  was  produced  to  prove  the  Will, 
as  a  Witnefs,  to  which  he  (as  Council)  excepted, 
becaufe  of  his  Executorfhip.  Ic  was  anfwered, 
that  he  had  fully  adminiftred  ;  He  replied,  that 
AlTets  might  afterwards  come  to  his  Hand  ; 
but  the  Court  refolved,  that  it  would  not  be 
prefumed  to  bar  his  Teftimony,  which  was 
allowed  in  the  principal  Cafe,  being  in  Eject- 
ment, 

Afjumffit  for  the  Profits  of  the  Office  of 
Chancellor  to  the  Bifhop  of  Landaff:  A  for- 
mer Bifhop  had  granted  it  to  one  Dr.  Loyd  and 
the  Plaintiff,  and  the  Survivor  of  them,  and 
Dr.  Loyd  was  dead  ;  the  prefent  Bifhop  had 
granted  it  to  the  Defendant ;  and  the  Queftion 
was,  whether  there  was  any  Ufage  to  grant 
this  Office  to  two ;  and  the  Bifhop  was  pro- 
duced to  prove  no  fuch  Ufage  j  and  held  no 
Witnefs.     4  Mod.  16. 

It  is  no  good  Exception  to  a  Witnefs,  that  he 
hath  Common  per  Caufe  of  Vicinage  in  the 
Lands  in  Queftion,  becaufe  it  is  but  an  Excufe 
of  Trefpafs,  and  no  Intereft.  Clapbam's  Cafe, 
Mich.  1657.  A  R. 

The  fame  of  Common  of  Shack. 

A  Feoffment 
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A  Feoffment  in  Fee  was  made  to  the  Ufe  of 
J.  S.  and  two  WitnefTes  fubfcribed  as  to  the 
Execution  of  it  by  Livery  and  Seifin ;  after- 
wards one  of  the  WitnefTes  had  an  Eftate  at 
Will  in  Part  of  thefe  Lands,  and  being  pro- 
duced to  prove  the  Livery  and  Seifin,  at  a  Trial 
at  Bar,  it  was  objected  to  him  that  npw  he  was 
a  Party  interefted  in  the  Land  5  but  held  a  good 
Witnefs.     1  Bltlftr.  202. 

If  the  Obligee  devifes  the  Debt  to  the  Obli- 
gor, and  his  Executors  deliver  up  the  Bond  m 
Satisfaction  of  the  Legacy,  which  is  cancelled, 
and  after  the  Validity  of  the  Will  is  queftion- 
cd,  viz.  whether  the  Teftator  was  compos,  &V. 
the  Obligor  is  a  good  Witnefs  for  the  Wili, 
becaufe  by  the  cancelling  of  the  Bond  his  Debt 
was  difcharged.  But  contra  in  cafe  of  Mort- 
gage, for  though  the  Deed  be  cancelled,  if  it 
be  no  good  Will,  he  muft  pay  the  Money. 
Goodman  verfus  Turbervih  Mich.  1 657,  B.  R. 

If  A.  gives  a  Bond  to  B.  conditioned  to  pay 
all  the  Money  due  from  C,  to  B.  C.  is  a  good 
Witnefs  to  prove  what  is  due.     Lutw.  663. 

An  Action  was  brought  by  the  Corporation 
of  the  Weavers  of  Norwich,  for  a  Penalty  againft 
a  Weaver  for  working  at  his  Trade  in  Harveft- 
time,  contrary  to  an  Ordinance  by  them  made. 
And  Atkins  Juftice,  allowed  one  of  the  Cor- 
poration to  be  a  Witnefs,  though  one  Moiety 
of  the  Penalty  was  due  to  the  Corporation. 
Lent  AJftze  1657. 

In  a  Trial  at  Bar,  where  an  Eftate  for  Life 
is  limited  to  J.  S.  Remainder  to  the  Poor  of 
the  Parifh  of  Greenwich  by  Will  5  the  Inhabi- 
tants of  Greenwich  were  allowed  to  be  WitnefTes 
to  prove  the  Will.  Town/end  and  Roan,  Mich. 
1658,  J5.  R.  JSiderfin,  2  Part  109. 

D  4  A  fpecial 
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A  fpecial  IlTue  was  directed  ro  try,  whether 
any  Cuftomin  a  Manor  for  Fines,  to  be  paid  by 
Tenants  on  the  Death  of  a  Lord,  to  the  Heir 
during  his  Minority.  The  Steward  was  pro- 
duced to  prove  fuch  Cuftom  -,  and  it  was  ob- 
jected, that  he  had  a  Fee  on  every  Admiifion  ; 
but  non  allocatur,  and  he  was  fworn.     3  Keble 

OX). 

An  Action  of  Debt  was  broughr,  Summer 
Jffizes,  Sufi.  1669.  by  the  Town  of  Ipfuticb> 
for  50/.  a  Fine  fet  upon  one  chofen  Common 
Council  Man  (called  their  prime  Conflable)  for 
refufing  to  renounce  the  Covenant,  &c.  And 
the  Town- Clerk  (though  a  Freeman)  was  al- 
lowed a  Witnefs  to  prove  Eledion,  Refufal, 
&c.  and  ;heFine  fer,  which  is  for  Neceflky, 
for  ihat  none  other  are  or  ought  to  be  prefent 
at   thofe  Acls.     Rainsford  Juftice. 

Fer  Hale  Chief  Juftice,  Norfolk  Summer  A(- 
fizes,  1668.  A  Freeman  of  Lyn  is  not  an  allow- 
able Wirnefs  to  prove  the  Cuftom  of  Foreign 
bought  and  foreign  fold  in  that  Town.  Har- 
wich verfus  Twels. 

All  Perfons  may  be  Wimeffes  who  appear  to 
have  ftifficient  (a)  Difcretion,  and  who  from 
their  (b)  Principles,  muft  be  prefumed  to  have 

a  right 

(a)  An  Infant  of  the  Age  of  Nine  Years  has  been  al- 
lowed to  give  Evidence,  H.  P.  C.  263.     See  1  Str.  700. 

{b)  But  an  Infidel  cannot  be  a  Witnefs,  i.  e.  fuch  a 
one  as  neither  believes  the  Old  or  New  Tejlament  to  be 
the  Word  of  God,  or  one  to  which  our  Laws  require 
the  Oath  fhould  be  adminiftred.  2^.314.  2  Hawk. 
P.  C.  434.  The  Anfwer  of  an  Infidel  taken  by  Commif- 
iion  at  Calcutta,  in  Bengal,  in  the  Eaft  Indies,  after  the 
Manner  of  that  Part  of  the  World,  was  allowed  good 
Evidence  by  the  late  Lord  Chancellor  Hardwicke,  after 
Rearing  the  Arguments  of  Lord  Chief  Juftice  lee,  Wd 

Chief 
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a  right  Senfe  of  the  Sanctity  of  an  Oath,  and 
of  the  Obligations  it  lays  them  under  to  de- 
pofe  the  whole  Truth  •,  therefore  Infants,  Ali- 
ens, Villains,  Bond-Men,  csV.  May  be  Wit- 
nelTes.  2  Bac.  Abr.  285.  cites  Co.  Lit.  6. 

Note\  No  Man  can  be  a  Witnefs  for  him- 
felf,  but  he  is  the  bed  Witnefs  that  can  be 
againft  himfelf.     Gilb.  L.  of  Evid.  122. 

Informer  no  Witnefs,  where  intitled  to  Par: 
of  the  Penalty.     1  Str.  316. 

Vendor,  a  good  Witnefs  as  to  Title,  where 
no  Covenant  for  Warranty,  &c.    1  Str.  445. 

Wife  (a)  of  Procbein  Amy  allowed  ro  be  a 
good  Witnefs  in  an  Action  by  the  Infant.  H. 
8  G.  1.  Dennifon  verfus  Spurting.  In  Middle fex> 
before  Pratt  Chief  Juftice.  1  Str.  506.  But 
Defendant's  Guardian  upon  Record  not.  Same 
T.  Clutterbuck  and  Lord  Huntingtower.  Ibid. 

An  Infant  brought  an  Action  of  Aflaulr, 
and  declared  by  Guardian.  And  to  prove  that 
this  Witnefs  was  the  Promoter  of  the  Caufe, 
and  at  the  Expence  of  it,  the  Chief  Juftice  al- 
lowed the  Defendant  to  give  the  Guardian's  De-> 
claration  to  that  Purpofe  in  Evidence,  he  being 
a  Perfon  liable  to  Cofts.  Hit.  9  G.  1.  James 
verfus  Hatfield  at  Guildhall,  before  King  Chief 
Juftice,   1  Str.  548, 

Chief  Juftice  Willes,  and  Lord  Chief  Baron  Parker  at 
Lincoln's  Inn  Hall,  23  Keb.  1744-  ML  Term  18  G.  2.  but 
his  Lordftiip  declared,  it  was  permitted  to  be  read  on 
Account  of  the  efpecial  Circumllances  of  that  particular 
Cafe,  and  that  he  carried  it  no  further.  Omichund  and 
Jiarker,    2  Eq.  Abr.  397.  pi.  15. 

(a)  But  Procbein  Amy  no  Witnefs,  he  being  liable  to 
Coils.     ?  Str.  1026, 

A  Corporator 
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A  Corporator  who  has  acted  under  the  right 
claimed,  may  be  a  Witnefs  to  prove  the  Ufege. 
2  Str.  1069. 

The  Wife  of  one  Defendant  cannot  be  a 
Witnefs  for  the  other,  on  an  Indictment  againft 
two,  2  Str.  1095. 

As  to  the  Witneffes  Privileges. 

One  was  fubpoen'd  ad  teftificandum,  and 
prayed  a  Privilege  from  being  arretted,  which 
was  granted  *  and  per  Cur.  It  will  fuperfede  an 
Arreft  upon  mean  Procefs,  but  not  upon  art 
Execution ;  yet  the  Sheriff  in  that  Cafe  may 
be  committed  for  his  Contempt.  Hen.  Nevil\ 
Cafe,  Mich.   15  Car.  2.  B.  R. 

Detaining  of  Witneffes : 

Sir  Jo.Jackfon  was  convi&upon  an  Informa- 
tion for  preventing  of  Evidence  to  be  given 
on  an  Indictment  of  Perjury  againft  Fenwick 
and  Holt,  who  had  been  Witneffes  for  Sir  J.  J. 
he  arretted  fome  Witneffes,  and  gave  Money 
to  dhers,  and  fo  they  were  acquitted  :  He  was 
fined  one  thoufand  Marks,  one  Month's  Impri- 
sonment, Behaviour  for  twelve  Months.  Hill. 
1663.  B.  R. 

Such  Perfons  as  are  infamous,  as  are  Per- 
fons  attainted  of  Felony,  or  of  a  falfe  Ver- 
dict, or  of  a  Confpiracy,  or  of  Perjury,  or  of 
Forgery,  upon  the  Statute  of  15  Eliz.  cap.  14. 
and  not  upon  the  Statute  of  1  H.  5.  3.  and 
fuch  as  have  had  Judgment  to  lofe  their  Ears, 
or  ftand  on  the  Pillory  or  Tumbrel,  or  have 
been  ftigmatized  or  branded,  and  Infidels,  Men 
not  of  found  Memory,  or  not  of  Difcretion, 
or  fuch  as  are  interefted  in  the  Caufe,  or  have 
Benefit,  are  not  competent  Witneffes.  Co.  1 
4  Inji. 
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Jnft.  6.    but  we  fee  Jews  are  daily  admitted 
WitneiTes. 

By  Order  of  Court,  the  Depofitions  taken  of 
a  fick  Witnefs  may  be  taken  in  Evidence. 

'Tis  dangerous  to  permit  Evidence  to  a  Ju-  Deed. 

ry  by  Witneffes,  that   there   was  fuch  a  Deed, 

which  they   have   feen  or  read,  or  prove  the      , 

Deed   by  a  Copy,  becaufe   the   Deed   may  be    '6'  jnftan_ 

upon  Condition,  Limitation,  or  Power  of  Re-  ces  of  a  Copy 

vocation  •,  and  if  this  fhould  be  permitted,  the  not  examined, 

whole  Realbn  of  the  Common  Law,  in  (hew-  f^lt,^ 

ing  Deeds  to  the  Court,  would  be  fubverted  »  Evidence -In 

for  the  Deed    might   be  imperfect   and  void,  but  I  think 

which  the  Witneffes  could   not  perceive  ;  yet  unlefs  the 

in  Cafes  of  Extremity,  as  where  the  Deed   was  Witnefs  fwear 

burned,  or  loft  by  fome  other  notorious  Acci-  *  at . e  re" 

u     t    a  I    •    nr  n        members  the 

dent,  the  Judges  may  at  their  Difcretion  allow  Contents  of 

them  to  be  proved  by  WitneiTes.     Lib.  10.  92.  the  Deed,  and 
and  fo  of  a  Record.  *nat  they  are 

as  the  Copy 
js,   the  Copy  ought  not  to  be  allowed  Evidence,  unlefs  examined. 

t 
If  a  Man  makes  a  Feoffment,  and  afterwards  Who  may  be 
makes  another,    with  Covenants  that  he   was  ^ltnpffers' 
feized,  &c.  and  afterwards   an   Iffue    is  taken  i^rdtldeL 
upon  the  firft  Feoffment,  the  Feoffee  fhall  not  ther  in  Law 
be  a  Witnefs.  Roll.  Trial,  685.  />/.  i.  or  Equity,  in 

prteftnti  or 

In  an  Information  for  Ufury,  the  Parry  fhall^'*™* 
not  be  a  Witnefs,  becaufe   he   would   thereby  J^/th  1 
avoid  his  own  Bonds,  fcrV.  and  be  tejlis  in  pro-  es/.'pLz/ 
pria  caufa.  !  In'ft.  6.  b. 

In  Cafe  of  Forgery,  Perjury  and  Ufury,  the 
Party  grieved  may  iu  Advantage  by  the  Ver- 
dict, and  therefore  Hull  not  be  received  as  a 
Witnefs ;  but  in  Ca  •  of  an  Indictment  for  Bat- 
tery, he  that  was  beaten  may  be  Witnefs,  be- 
caufe 
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caufe  he  can  reap  no  Benefit  by  the  Verdict  in 

another  Suit.  Hardres  Rep.  331. 

Perjury.  Three  Men   fwear  an  Arbitrament  in  three 

?  Rolls  685.  feveral  Actions  againft  them,  upon  the  Statute 

}*'  3*  5  Eliz.  of  Perjury,  each  of   them   may  be  a 

Witnefs  for  the  other  •,  but  in  an  Indictment 

of  Perjury  upon  5  Eliz.  the  Party  grieved  (hall 

not  be  a  Witnefs,  for  he  is  to  have  20  J. 

Common  Experience  tells  us,  upon  an   In- 
dictment for  Battery,  &V.  the  Party   grieved 
may  be  a  Witnefs,  becaufe  'tis  only  for  the  King. 
Ibid,  pi.  5. 
Hundred.  In  an  Action  againft  the  Hundred  upon  the 

Roll.  Trial,     Statute  of  Winton,  &c.  the  LelTor  living  out 
5'^'  of   the  Hundred  may   be  a  Witnefs;  for  'tis 

not  Reafon  that  he  and  his  LefTee  being  an  In- 
habitant mould  be  both  charged  :  If  the  Servant 
be  robbed  of  the  Matter's  Money,  the  Mafter 
may  be  a  Witnefs  to  prove  the  Delivery  of  the 
Money  to  the  Servant  before  the  Robbery. 
Roll.  Tit.  Trial,  686.  Style  233. 
Juror.  A  Juror    who    is  a  Witnefs,  muft  be  alfo 

fworn   in    open  Court   to   give   Evidence,    if 
he  be  called  for  a  Witnefs ;  for  the  Court  and 
Council  are  to   hear  the  Evidence  as  well  as 
the  Jury. 
B^l,  If  a  Witnefs    be  Bail,    upon    Motion    the 

Court  will  give  Leave  to  alter  the  Bail.     Style 

3*5- 
Wife.  Debt  on   5  Eliz.  9.  Becaufe  the  Wife  did 

Charges.  not  appear,  whereas  he  fubpcena'd  her,  and  ten- 
dred  to  her  her  Charges,  and  though  not  laid 
what  Damages,  yet  being  for  the  10/.  upon 
the  Statute,  not  for  his  Damages  for  her  not 
appearing,  and  a  Feme  Covert  being  within  the 
Statute,  'twas  held  good  enough.  3  Cro.  130. 
Leon,  122.     Note;  She  being  the  Perfon  who 

was 
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was  to  appear,  the  Charges  are  to  be  tendred 
to  her  or  her  Hufband. 

Debt  for  10/.  againft  a  Witnefs,  upon  the  charges. 
Statute  5  Eliz.  doth  not  lie,  unlefs  the  Witnefs 
hath  his  Charges,  and  he  is  not  bound  to  come 
without  his  Charges  firft  paid :  But  if  he  ac- 
cept of  lid.  and  a  Promife  for  the  reft  at  the 
Trial,  he  is  bound,  and  an  Adtion  lieth  againft 
him,  if  he  doth  not  come.  Cro.  1  Part  522, 
540.  Goodwin  againft  Weft. 

A  Copy  of  his  Retainer  by   a  Nobleman,  Chaplain. 

entred  in    the  Court   of  Faculties,    denied   to 

be  given  in  Evidence.    Littleton,  Rep.  1.    But 

one   that    had    ken    it    under   the  Hand  and 

Seal  of  the  Nobleman,  was  allowed   a   good  3*"«  ty" 

Witnefs,  becaufe  the  Plaintiff  was  a  Stranger,    ' 

13c. 

A  Councilor  may  be  examined  as  a  Witnefs  Councillor. 

againft  his  Client,  fo  far  as  it  is  of  his  own 
Knowledge,  not  what  his  Client  reveals  to  him, 
but  what  he  knows  only  by  his  Client's  Infor- 
mation. 

Mr.  Aylet  having  been  Council  for  the  De-  Councillor, 
fendant,  defired  to  be  excufed  to  be  fworn  on  ^*J*inft 
the  general  Oath,  as  Witnefs  for  the  Plaintiff,  Kgb//part 
to  give  the  whole  Truth  in  Evidence,  which  5C5. 
the  Court  after  fome  Difpute  granted,  and  that 
he  fhould  only  reveal  fuch  Things  as  he  either 
knew  before  he  was  of  Counfel,  or  that  came 
to  his  Knowledge  fince  by  other  Perfons  •,  and 
the  Particulars  to  which  he  was  to  be  fworn 
were  particularly  propofed,  viz.  What  he  knew 
touching  a  Will  in  Queftion,    and   the  Court 
only  put  the  Queftjpn,  whether  he  knew  of  his 
own  Knowledge,  &c. 

Tenant 
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Tenant  at 
Will. 


Attainted  of 
Felony. 


Simul 


Poors  con- 
cerns. 

Witneffes. 


Truft. 
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Tenant  at  Will  of  Part  of  the  Lands  was 
admitted  to  prove  Livery  of  Seifin,  and  the 
Execution  of  a  Feoffment  under  which  he  held. 
Bulft.    1  Part  202. 

If  one  be  attainted  of  Felony  and  pardoned, 
he  fhall  not  afterwards  be  fworn  of  a  Jury,  for 
Poena  mori  poteft,  culpa  perennh  erit ;  and  there- 
fore is  not  fit  to  ferve  on  the  Inqueft,  nor  yec 
to  be  an  indifferent  Witnefs ;  and  two  fuch 
perfons  proving  a  Suggeftion  were  rejected, 
and  the  Prohibition  d '.fallowed.  Brown  againft 
Crafham,  Bul/lr.  2  Part  T54. 

Trefpafs  againft  feveral  ;  after  I  flue  joined 
on  Motion,  one  of  the  Defendants  Name  was 
ftruck  our,  that  he  might  be  a  Witnefs  for 
the  Plaintiff.  2  Siderf.  441.  and  the  like  done 
as  to  a  Perfon  named  in  the  Simul  cum.  1 
Mod.  11. 

In  Trefpafs  with  a  Simul  cum,  if  nothing 
be  proved  againft  them  in  the  Simul  cum, 
they  may  be  examined  as  a  Witnefs.  Style's 
Rep.  401. 

Neither  he  that  pays  or  takes  Collection, 
can  be  a  Witnefs  in  fuch  Cafes. 

Ceftui  que  Truji  is  not  to  be  admitted  a  Wit- 
nefs where  the  Title  of  the  Land  comes  in 
Queftion. 

One  who  would  have  any  collateral  Title  to 
the  Land,  as  if  he  hath  a  good  Deed  by  the 
Anceftor,  which  would  charge  the  Lands  in  the 
Hands  of  the  Heir,  is  not  to  be  admitted  an 
Evidence. 

But  one  who  has  an  equitable  collateral 
Title  upon  the  Land  is  admittable  to  be  a 
Witnefs. 


Indictment 
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Indictment  of  Perjury  doth   not   difable   a  pafc.  2oCar. 
Witnels  ;  otherwife  of  a  Conviction,   whether  2.  Ctft  verf. 
it  be  by  Common  Law  or  Stature.  Co/'«  Perjury. 

A  Truftee  cannot  be  a  Witnefs  concerning  Truftee. 
the  Title  of  the  fame  Land,  the  Intereft  in  the 
Law  being  lodg'd  in  him. 

By  Twifden  and  Wyndham,  if  an  Action  be  Mic.  19  Car. 
brought  againft  two,  and  no  Evidence  is  given  z  ?•  R-  67. 
againft  one,  he  may  be  a  Witnefs  himfelf  in  Wunefs- 
the  Cafe. 

In  Debt  againft  the  Heir  upon  an  Obliga-  Joint  Obli- 
tion   made   by  his  Anceftor  and  J.  S.  jointly  gatlon- 
and  feverally,  J.  S.  was  fworn  a  Witnefs  for 
the  Plaintiff. 

In  Trefpafs  againft  A.  fimal  cam  B.  &?  C.  Hill.  1651. 
£«,  £s?  C.  are    admittable  to  be  Witneffes,    if  Coram  Roll. 
the  Plaintiff   hath    not    arrefted    them,  or  at  JrefPafs- 
the  lead  demanded  Procefs  of  the  Sheriff  to  tmu  cum* 
do  it. 

A  Clerk  attending  upon  a  Grand  Jury  (hall  Trin.  1650. 
not  be  compelled  to  be  a  Witnefs  to  reveal  that Grand  JUI7- 
which  was  given  them  in  Evidence. 

Plaintiff  recovers  againft  the  Defendant  upon  Perjury; 
the  fole  Evidence  of  J.  S.  and  has  Judgment, 
and  afterwards  J.  S.  was  convicted  of  Perjury 
upon  the  fame  Evidence  ;  notwithstanding  the 
Court  would  not  fee  afide  the  Judgment.  Buc 
if  it  had  been  after  Verdict  that  an  Indictment 
of  Perjury  was  depending  againft  J.  S.  the  Court 
would  have  (topped  entring  the  Judgment  'till 
the  Perjury  tried. 

It  was  doubted  by  Twifden,  that  if  one  up-  Mic-  22Car. 
on  Evidence   forfwear  himfelf,  and   afterward  2*  ; '«  '    0Jf 
the  principal  Action  js  annulled  by  Writ  of  Er-  ;,*»/. 
ror,  if  afterwards  he  is  indictable  for  this. 


By 
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By  Rolle,  If  one  Convict  of  Felony  be  par- 
doned, or  is  burnt  in  the  Hand,  he  may  be  a 
Witnefs  again. 

-     After  Conviction  and  Clergy  allowed,  one  is 
capable  to  be  a  Witnefs-,  per  Cur\ 

Radford  brings  an  Action  of  Debt  upon  the 
Statute  of  5  Eliz.  cap.  9.  for  10/.  againft  J.  S. 
and  declares  that  he  was  warned  by  Subpccna 
to  appear  fuch  a  Day  at  one  of  the  Clock  in 
the  Afternoon  to  be  a  Witnefs,  &c.  And  up- 
on Nil  debet  pleaded,  the  Subpana  given  in 
Evidence  was  generally  to  appear  at  this  Day, 
and  not  at  fuch  an  Hour  ;  and  although  a  Sub- 
parna  to  appear  at  fuch  a  Day  be  of  that  Effect, 
that  the  Party  ought  to  attend  the  whole  Day, 
and  fo,  as  it  was  objected,  includes  that  he 
ought  to  appear  at  this  Hour  ;  yet  in  Refpect 
of  the  Variance  it  cannot  be  faid  to  be  the 
Subpcena  on  which  the  Plaintiff  did  declare, 
and  therefore  he  was  nonfuited ;  and  in  this 
Cafe  no  Regard  was  had  to  the  Ticket  left 
with  the  Defendant,  which  was  according  to 
the  Declaration. 

Guardian  in  Socage  fhall  be  admitted  to 
be  a  Witnefs  for  the  Infant,  for  he  is  account- 
able. 

A  Truftee  may  be  a  Witnefs  againfl  his 
Truft,  by  Hale  Chief  Juftice ;  but  Twifden 
doubted  thereof. 

A  Truftee  may  be  a  Witnefs  if  he  Releafesy 
but  not  if  he  hath  conveyed  it  over,  not  even 
for  the  King.  Vin.  Evidence,  6. 

In  a  Trial  at  Bar  to  avoid  a  Patent,  the  De- 
puty of  the  Party  that  would  avoid  it  was  ad- 
mitred  a  Witnefs,  becaufe  the  Suit  was  between 
the  King  and  Patentee     Ibm. 

An 
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An  Heir  apparent  may  be  a  Witnefs  con- 
cerning the  Title  of  Land  •,  but  a  Remainder 
Man  cannot.  Per  Treby,  Chief  Juftice.   1  $alk. 

At  a  Trial  at  Bar  concerning  the  Boundaries 
of  Lands  lying  in  two  Parifhes,  the  Parfon  of 
one  of  the  Parifhes  was  refufed  to  be  a  Wit- 
nefs, becaufe  he  might  enlarge  his  own  Tithes. 
Farefly  63. 

Cafe  againft  a  Stake-holder  of  a  Wager ;  and 
held,  that  a  Perfon  who  had  laid  a  Wager  that 
the  Plaintiff  did  not  win,  and  been  paid  ir,  was 
a  good  Witnefs  to  prove  that  the  Plaintiff  had 
not  won.  3  Lev.  152. 

Cafe  in  a  feigned  iffue  out  of  the  Chancery,  Cuts  verfus 

to  try  the  Forgery  of  a  Will  of  Sir  0 CutsJ*k™*& 

whereby  he  gave  to  his  Coufin  Dorothy,  now  Pafc '      Car> 
Pickering's  Wife,    fuch   Lands  for    99  Years,  2. 
wherein    it    was    faid,  That  if  jhe  fo  long  live  1  Vent.  197. 
was  rafed  out,    and   fo  made   abfolure  for  fo 
many  Years.     And  one  Mr.  Baker  was   called 
a  Witnefs   for  the    Plaintiff,  who  defired    the  Solicitor, 
Direction  of  the  Coup,  whether   he  (liould  be 
fworn,  becaufe   he  was  Solicitor   in    the  Cafe 
for    the    Defendant.     The   Court     faid;  That 
abour  Marers  before  he  was  imployed  he  is  to 
be  fworn  ;   bur  we  will   not  examine  him  about 
any  Privacies,  in  what  he  is  employed  fince  that     * 
Time;  and  Mr.  Attorney  General  faid,   he  de- 
murred in  Chancery   for   the  fame  Caufe,  and 
was  over-ruled   to  be  examined.     And  it   was 
held,  a  Man  cannot  g'-ve  in  Evidence  an  Hear-  Hearfay, 
fay,  (a)    hough  the  Man  be  dead  ;  but  a  Man 

(a)  Meer  Hearfay  is  no  direft  Evidence,  Gill.  Law 
of  E<vU.  \^z  But  may  corroborate  the  Teitimony  of 
a  Witnefs,    i  ^3. 

Vol.  II.  E  may 
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may  give  in  Evidence  an  Hearfay  of  an  Act  at 
the  prefent  Time,  thereby  to  fortify  and  corro- 
borare  what  the  other  fays. 

One  Coparcener  not  to  be  Evidence  for  ano- 
ther in  Ejectment,  becaufe  (he  claims  by  the 
fame  Title,  though  nor  Party  to  the  Suir.  But 
the  Daughter  of  her  Sifter  may  be  fworn,  for 
although  (he  (hould  be  Heir,  yet  her  Mother 
may  give  the  Lands  to  whom  (he  will,  being 
Fee-fimple. 

Witnefles  mud  now  be  fworn  againfl:  the 
King  in  all  Criminal  Caufes. 

A  Legatee  or  Devifee  of  an  Annuity  may  be 
an  Evidence  to  prove  the  Will,  if  he  hath  re- 
ceived ir,  or  releafed  it  ;  and  this  though  after 
the  Action  commenced.  Siderf.  Rep.  315. 

An  Intereft  in  Equity  difables  a  Man  to  be 
a  Witnefs.  2  Keb.  345. 

It  was  held  on  Debate  in  Chancery,  That 
a  Legatee  named  in  a  Will,  may  be  an  Evi- 
dence againft  the  Will ;  for  he  fwears  againfl: 
his  Intereft.  2  Salk.  291. 

A  Legatee  whofe  Legacy  was  paid,  and  who 
had  given  no  Security  to  refund,  in  Cafe  the 
AfTets  were  deficient,  admitted  a  Witnefs  in  a 
Suit  againfl:  the  Executor.    1  Keb.  651. 

The  Mother  of  the  Leffor  of  the  Plaintiff, 
who  had  made  a  Bargain  with  the  Leffor  of 
the  Plaintiff,  to  have  a  Third  of  the  Eftate, 
was  refufed  to  be  a  Witnefs.  3  Mod.  84. 

In  a  Trial  at  Bar  on  a  Scire  facias  to  repeal 
a  Patent,  a  Witnefs  was  allowed  to.  be  fworn, 
to  whom  the  Perfon  that  would  avoid  the  Pa- 
tent, had  promifed  to  name  him  Deputy  \  by 
three  Judges  contra  Twifden.  1  Mod.  211. 


After 
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After  four  Mon'hs  that  a  Dividend  is  made, 
a  Creditor  is  a  good  Wirnefs  -,  for  no  other 
Dividend  (hall  be  intended.  3  Keb.  348.  Bents 
and  Mico. 

If  a  Witnefs   be  convifted  of  Felony,  and  Mrs,  CV/*Vs 
afrerwards    pardoned,    whether    he    (hall    be  Cafe,  Pafch. 
thereby  reftored  to  be  a  good  Witnefs?  And  52  Car.  2. 
Scroggs  Chief  Juftice,    and   Raymond  Juftice,  Raymond 
were  of  Opinion  that  he  could  nor,  becaufe  the  369. 
Pardon  doth  take  away  the  Punifhment  due  to 
the  Offence,  but  cannot  reftore  the  Perfon   to 
his   Reputation,    and    of    that    Opinion    was 
Juftice  Nichols,   Moor  872.  in  Cuddington  and  Feions# 
Wilkins's  Cafe:  But  Juftice  Jones  and  Juftice  Pardons. 
Dolbin,  cont.     And  afterwards  Raymond  was  of 
their   Opinion :  For    in    Hobart's    Reports   of 
Cuddington  and  Wilkin?*  Cafe,   it  is  faid,  That  Hob.  81. 
the  Pardon    takes    away   not   only  pcenam  but 
rtatum.     Another  Query  was,  Whether  a  Man 
convicted  and  burnt  in  the  Hand  be  ftigmatized 
as   to    his  Teftimony?  And  Jones  Juftice  held 
he  is  nor,  becaufe  the  Burning  in  the  Hand  is 
no  Part  of  his  Judgment  \  and  is   by  4  H.  7. 
cap.  13.  only  to  notify  to  the  Judge,  that  he 
hath  had  his  Clergy  before.     5  Co.  50.  a.  Big- 
gins'* Cafe.     But  having  examined  the  Cafe,  do 
find    no  Judgment   given   therein,    but    com- 
pounded, as  it   is  reported   both  3  Cro.  682. 
and  by  Moor  571.     And  Cro.  fays  there  were 
two  Judges  againft  two.     And  Moor  fays,  ic 
was  agreed,  the   King  could  not   pardon    the 
Burning  in    the  Hand   in   an  Appeal;  and    in 
Truth,  it  feems  to  be  Part  of  the  Judgment-, 
for   the  Entry   is,  Ideo  confideratum  eft  quod  le 
Offender  cauterizetur  in  manu  fua  lava.     Raft. 
Entries    1.   b.    56.    a.     But   upon    the    whole 
Matter   it  apprar*   by   Hefton\  Cafe,  ci  ed   in 
E  2  Foxley'i 
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Foxlefs  Cafe,  5  Co.  no.  That  the  Burning 
in  the  Hand  is  (by  Virtue  of  18  Eliz.  cap.  6. 
which  faith  the  Pnfoner  (hall  be  forthwith  en- 

Trin  22  ,arged)  in  the  Nature  of  a  Pardon. 
Car.  2.B.  R.  ,  DaKgerMi  was  produced  as  a  Wirnefs,  who 
en  Count  Je  nad  Dt*n  found  guilty  of  feveral  Inditfments 
Cajihmain\  of  Felony  for  which  he  had  his  Clergy  and 
Cafe  form-  was  burnt  in  the  Hand.  And  upon  other  In- 
kill  ih!  King.dlflmentS  he  had  been  ™  the  Pillory  for  Cheat- 
Raymond  ,nB>  buc  nad  obtained  his  Pardon  under  the 
379.  Great  Seal  for  all  his  faid  Offences.  A  Queftion 

1  Vent.  349.  did  arife,  whether  he  might  be  a  Witneis  ?  and 
thereupon  the  Prifonerdid  defire  to  have  Coun- 
fel  affigned  him  ;  and  it  was  granted.   And  Dar- 
nel one  of  his  Counfel  urged,  That  Bangerfield 
ought  not  to  be  a  Witneis,  for  he  was  blemifh- 
ed,  and   the   Pardon    had   not    refiored    him, 
and  cited  2  Brownl.  7.  where  it  is  laid,  That 
if  the   King    pardoned   a   Man  attainted   for 
giving  a   faffe  Verdid,  yet  he  (hall    not  be  at 
another  Time    impanelled   upon  a  Jury  ;    for 
though  thePuniihment  were  pardoned,  yet  the 
Guile  remains.     2>But/lr.  154.     Brown  verfus 
Crajhaw.     In  a  Prohibition,  the  Suggeftion  was 
proved  only   by  two  Perfons  attainted  of  Fe- 
lony.    And    Coke   Chief   Juftice    cited    Hill. 
11  H.  4.  41.  b.  pi.  7.     That  if  a  Man  be  at- 
tainted of  Felony  and   pardoned,  he  (hall  not 
after  be  fworn  upon  a  Jury,  becaufe  he  is  not 
probus  (3  legalis  homo.     But  the  Court  willing 
ro  be  throughly  fatisfied,  fent  Jullice  Raymond 
to  the  Court  of  Common  Pleas,  to  know  their 
Opinion  in  this  Point;  and  the  Judges  there 
Clergy.  reiolved,  That  the  Burning  in  the  Hand  was 

quqfi  a  Statute- Pardon   to  Felony,    and   as    to 
that   he  was  a  good  Witnefs,  and  the  King's 
ttidon.         Pardon  'made  him  a  good  Witnefs  as  to  the 

other 
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other  Offences  •,  but  they  (aid,  had  he  not  been 
burnt  in  the  Hand,  the  Pardon  would  not  have 
reftored  him  to  his  Credit  again,  becaufe  in  his 
Teftimony  the  People  are  concerned,  and  con- 
fequently  the  Pardon  will  not  deprive  them  of 
their  Intereft.  And  thereupon  the  Judges  here 
allowed  him  to  be  a  good  Witnefs  •,  and  with 
the  Opinion  of  the  Judges  of  the  Common 
Pleas,  as  to  the  Burning  of  the  Hand,  agree 
the  Books  of  5  Co.  wo.  a.  Hefton\  Cafe.  Hob* 
292.  and  Hob.  in  Cudlington  verfus  Wtddns. 
But  Moor  872.  fays,  Juftice  Nichoh  was  of 
Opinion,  that  if  the  Plaintiff  had  been  con- 
victed, the  Judgment  would  have  been  other- 
wife.  But  Cafilemain  was  found  Not  guilty  on 
the  whole  Matter. 

In  an  Action  againft  the  Hundred  on  the  Sta- 
ture of  Hue  and  Cry  ;  it  was  held,  That  one  that 
has  Lands  in  the  Hundred,  but  lets  them  out, 
and  doth  not  inhabit,  may  be  a  Witnefs  for  the 
Hundred  •,  but  one  that  inhabits,  tho*  he  p3ys 
no  Taxes,  is  no  Witnefs  -,  for  he  is  compellable 
to  Watch  and  Ward.    <±Sidcrf.  2.    oL^^r^  y/M^fU 

Upon  the  Statute  of  Hue  and  Cry,  at  a  Trial  Robbery, 
fome  Houfe-keepers  appeared  as  Witneffes,  that 
lived  within  the  Hundred,  who  being  exa- 
mined faid  they  were  poor  and  paid  no  Taxes 
or  Parifh  Duties.  And  the  Query  was,  whe- 
ther they  were  good  Witneffes  ?  iwifden  went 
down  from  the  Bench  to  the  Judges  of  the 
Common  Pleas  for  their  Opinions,  who  faid, 
Judge  JVylde  was  confident  that  they  ought 
not  to  be  fworn,  but  Judge  Tyrrel  doubted  ; 
but  after  was  of  the  fame  Opinion,  becaufe 
when  the  Money  is  recovered  againft  the  Hun- 
dred to  be  levied,  they  might  be  worth  fome- 
vhins:.     1  Mod.  71.2  Keb.  713. 

E  3  It 
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Parifhioner.  It  was  held  in   rhe  Cafe  of  Meredith  againft 

the  Hundred  of  Watlington,  Pafch.  1657.  That 
a  Parifhioner  is  not  a  competent  Wimefs  to 
prove  the  Bounds  of  a  Parifh  where  he  is  an 
Inhabitant  although  he  pay  neither  Scot  nor 
Lot,  but  receives  Alms  of  the  Parifh,  becaufe 
he  is  fubject  to  the  Watch  and  Ward,  and  fa 
is  concerned  fomething,  f hough  net  fo  much 
as  oners.  Sty.  N.  P.  R.  571,  572. 

If  one  be  attainted  of  Felony  and  pardoned, 
he  cannot  be  either  Juror  or  Witnefs.  Contra 
per  Coke.  2  BuJftr.  154.  Brown  and  Crajhaw. 
Nor  can  a  Reculam  Convict  be  a  Witnefs,  for 
he  is  a  Perfon  Excommunicate. 

In  an  Informa-ion  againft  P.  That  whereas 
he  hafh  cheated  one  Lee  in  a  Match,  to  the 
Intent  that  the  Lands  of  this  Lee  fhould  be 
charged  before  Marriage,  he  procured  the  Feme 
.  to  acknowledge  a  Judgment  to  him,  where  in 
Truth  no  Debt  was  due  by  the  Feme  •,  in  this 
'  Cafe  the  Feme  was  admitted  a  Wirnefs  for  the 
King,  though  the  Profit  of  the  Hufband  was 
collaterally  concerned ;  for  by  this  Evidence  if 
it  be  found  againft  P.  the  Judgment  mall  be 
fet  afide. 

A  Truftee  may  be  a  Witnefs  if  he  releafe  his 
Truft  *,  fo  if  he  be  in  PofTefTion  of  the  Lands 
in  Queftion  as  Servant.  Siderfin  315. 

On  a  Trial  at  Bar  it  was  held  per  Hale>  That 
an  Executor  may  be  a  Witnefs  in  a  Caufe  con- 
cerning the  Eftate,  if  he  hath  not  the  Refidue 
given  him.   1  Mod.  107. 
TmHee.  Jn  an  Information  of  Forgery  for  publiming 

legatee.  a  forged  Deed,  importing  the  Revocation  of  a 
Will,  to  the  Prejudice  of  the  Executors  and 
Legatees ;  'twas  refolved  by  all  the  Barons  of 
the   Exchequer,    upon   Conference    with    the 

Judges. 
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Excommu- 
nicate. 

Mich.   2i 
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Ch.  15.       Of  Evidence  by  Witneffes.  395 

Judges  of  the  King's  Bench  ;  1.  That  a  Truftee 
who  has  conveyed  over  his  Eftate  in  Truft,  or 
has  aflented  thereunto,  cannot  be  a  Wicnefs  for 
the  King  in  this  Cafe  ;  nor  can  a  Legatee,  or 
any  other  Perfon  that  is  a  Lofer  by  the  Deed, 
or  may  receive  any  Advantage  by  the  Verdict's 
being  found  for  the  King.  Hardres  Rep.  331. 
Watts**  Cafe. 

But  in  Deceit  for  forging  a  Will,  a  Legatee 
was  allowed  and  fworn  as  a  Witnefs  in  the 
Trial  for  Forgery,  for  this  makes  nothing  to 
the  Probate  of  the  Will,  or  Recovery  of  the 
Legacy  in  the  Spiritual  Court,  nor  do  they 
take  Notice  of  it. 

It  was  refolved   in  one  Long's  Cafe,  That  ^wifden 
upon  an  Information  upon  the  Statute  of  Ufury,  2^c^2t 
the  Perfon  who  borrows  the  Money  may  be  a  B  Ri 
Witnefs  after  he  hath  paid  the  Money,  but  not  Raymond" 
before.    Mick  22  Car.  2.  B.  R.  per  Twifden  19*- 
Juftice.  . 

If  A.  indift  B.  on  the  Statute  5  Eliz.  cap.  9.  ^^ 
of  Perjury,  as  a  Party  grieved,  the  Profecutor 
cannot  be    a  Witnefs  againft  B.     Roll.  685. 
2  Part.  . 

Judgment    ftaid,   becaufe  the  Vcrdid    wasrerW- 
had  upon  the  Teftimony  of  one  Witnefs,  and 
he  fince  convicl:  of  Perjury  in  the  fame  Thing. 
Paf.   17  Car.  2.  B.  R. 

There  ought  to  be  two,  where  the  Trial  is  ^e°s# 
by  Witneffes. 

In  Bennet'sCzk,  Style  223.  In  a  Trial  at  Juror. 
Bar,  it  was  faid  by  the  Court,  That  if  either 
of  the  Parties  to  a  Trial  defire  that  a  Juror  may 
give  Evidence  of  fpme  Things  of  his  own 
Knowledge  to  the  reft  of  the  Jurors,  that  the 
Court  will  examine  him  openly  in  Court  upon 
bis  Oath,  and  he  ought  not  to  be  examined  in 
E  4  private 
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private  by  his  Companions.  And  it  was  alfo 
laid,  That  if  a  Robbery  be  done  in  Crepufculo, 
the  Hundred  (hall  noc  be  charged ;  but  if  it 
be  done  by  clear  Day-light,  whether  it  be  be- 
fore  Sun- rife,  or  afrer  Sun  fet,  it  is  all  one,  and 
the  Hundred  (hall  be  charged. 

By  1  Anna,  cap.  9  WirnerTcs  for  Prifoncrs 
upon  Trials  of  Treafon,  or  Felony,  (hall  be 
J  worn  as  WimefTes  for  the  Crown  are,  and  be 
Subject  to  like  Punifhment  for  Perjury. 

By  1  Anna,  cap.  18.  It  is  enacted,  That  in 
"cffcscon-  a"  'nf°™ations  and  Indictments  in  any  Court 
of  Record  at  Weftminfter,  or  at  the  Affizes  or 
Quarter- Seffions,  for  not  repairing  their  High- 
ways  or  Bridges,  the  Evidence  of  the  Inhabi- 
tant of  the  Town  or  County  in  which  fuch 
decayed  Bridges  or  Highways  lie,  (hall  be  ad- 
mined. 

By  7  &>  8  Wil  3.  cap.  34.  It  was  enacted, 

I  hat  every  Quaker  who  (hall   be   required  to 

take  an  Oath  on  any  lawful  Occafion,  inftead 

ed  as  for  wil    ?f  the  ufual  Form,  (hall  be  permitted  to  do  it 

ful  Perjury,     in  the  Form  prefcribed  by  this  Aft :  And  if  he 

mail  be  convicted  of  having  done  it  falfly  or  cor- 

r,   1     m     ruptly'  hc  ftal1  incur  the  fame  Penalties,  as  other 

So  give  £rfr  C°nvidled  °J  Wilful  PcrW  :  But  <hat  no 
Evidence  in  <<uaker' »  *  rePuted  QlP*erf  fhould  be  qualified 
Criminal  t0  Slve  Evidence  in  any  criminal  Caufc  by  Vir- 
Caufes.  tue  of  this  A6h 

Witncffes  to  By  4  £?  5  Anna,  cap.  1 6.  It  was  enacted, 
prove  a  nun-  That  fuch  Perfons  as  are  deemed  good  WitnefTes 
cupauve  wui.  m  Tria,s  at  Common  Law>  {houJcj  be  deemed 

good  WitnefTes  to  prove  a  nuncupative  Will,  or 
any  Thing  relating  thereto. 
Commiffioners      Perfons  in  Commiffion  for  the  Trial  of  Pri. 
foners  for  High  Treafon,  were  allowed  to  be 
good  WitnefTes,  and  they  came  off  the  Bench, 

and 
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and  gave  Evidence  accordingly.  Kelynge  12. 
Wi meties  may  be  examined  apart  by  the  Di- 
rection of  the  Court.  2  Inft.  131.  Guiliems 
&  Ux9  verfus  Hulie  f<?  £/#'. 

The  fame  Perfons  who  are  Witneffes  to  the  WitnefTesto 
Indictment   in    Treafon,  may  be  Witneffes  at lhe  Indi&- 
the  Trial    Kelynge    iS.      If  a   Confpirator   be  mernt' w^ 

i    ,     r  n  •         n  11  t       nefies  at  the 

examined  before  a  Privy  Councillor,  or  a  Ju-  ^nal. 

dice   of  Peace,    and    upon    his   Examination, 

without  Torture,  confefs  the  Treafon,  and  this  ConfefGon  al- 

be  proved  by  two  Witneffes  at   the  Trial  \  in  towed  Evi- 

this    Cafe  there   needs   no  other  Evidence   to dence* 

prove  him  guilty  of  the  Treafon.     Kelynge  18. 

Qutere,  if  not  altered  by  7  W.  3.  cap.  3.     By  Confeflion  to 

which   Statute,    unlefs    the   Party   confefs    the  ™hV'f  or'e  °f 
■r.   o    •  r^  tT7-       rr  •     _.   '  reaion,  mull 

racx  in  .open  Court,  two  Witneffes  are  required  ^e  m  0 
to  convict  him  there.  Court. 

At  the  Sefilons  at  the  Old  Baily,  7  Dec.  1 664.  Perfon  burnt 
Exception  was  taken  to  a  Witnefs,  becaufe  he  »n  the  Hand 
had  been  burnt   in  the  Hand  for  Felony.     Bur  ""owej!  a 
Hyde   Chief  Juftice,  Kelynge,   and   Wylde  Re-  Wunefs* 
corder,  held  that   to  be  no  Excepfion  ;  and  ;n 
Civil  Caufes  fuch  Perfons  are  freque^rly  admit- 
ted Witneffes:  That  it  differs  from  cutting  off 
Ears,    (landing    in    the   Pillory,    &c.    b  caufe 
thofe  Punifhments  make  the  Perfons  infamous, 
but  burning  in  the  Hand  does  n  t  fo,  becaufe 
it  comes  in  the  Place  of  Purgaiion  at  rhe  Com- 
mon Law,  which  fappofeh  he  might  be  not 
Guilty,  notwithftanding   he  Verdicl  ;  and  there- 
fore at  the  Common  Law,  he  that  confeffeth  a 
Felony,  could  never  be  admitted  to  his  Purga- 
tion ;    for  there  could  be  no   Ptefumpuon  of 
Not  guilty  againft  hi«  own  Confeflion.   Kelynge 
37>  3*- 
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Wicks  verfus  Smallbrook,  Mich.  13  Car.  2. 
B.  R.  Exception  was  taken  to  a  Witnefs,  for 
that  he  was  convict  of  Perjury,  and  they  of- 
fered the  Copy  of  a  Verdict,  (whereupon 
there  had  never  been  any  Judgment)  in  the 
Time  of  Oliver  the  Protector ;  but  the  Court 
would  not  receive  or  allow  of  it,  becaufe  all  is 
gone  and  difcontinued  by  the  Alteration  of  the 
Government.  But  they  agreed,  that  Evidence 
to  prove  him  perjured,  might  now  be  given 
viva  voce  -,  and  thofe  of  the  other  Side,  to 
make  his  Ttftimony  valid,  produced  a  Pardon 
of  the  Perjury.  But  per  Cur.  that  will  not  avail, 
for  it  cannot  reftore  him  to  his  Credit.     1  Sid. 

51*  52. 

In  Crosbfis  Cafe,  Aaron  Smith,  who  had  ftood 
in  the  Pillory  for  inftructing  Stephen  College,  and 
had  the  Advantage  of  a  general  Pardon  after- 
wards, was  allowed  to  be  a  Witnefs.  5  Mod.  15. 
Rex  verfus  Crosby. 

6>u.  If  Perfons  convicted  of  framing  a  Li- 
have  flood  in  ]jq]9  wno  have  ftood  on  the  Pillory  for  it,  may 
*y>  not  be  Witness  ;  for  the  Difability  feems  to 
have  refpect  to  the  Offence  rather  than  the 
Puniftiment.  Rex  verfus  Davis  &?  Cqfter>  5 
Mod.  74. 

Davis  and  Carter  being  convicted  for  forging 
a  Bank-Bill,  moved  againft  the  Sheriff  of  Lon- 
don for  opprefllng  them  in  Newgate ;  but  the 
Court  refufed  to  read  their  Affidavits.     5  Mod. 

74. 
Parties  in  the       Perfons  guilty  of   the  fame  Crimes  (while 
Crime  may  be  they  remain  unconvicted)    may  be  made  Ufe 
Witneffes.      Qf  as  Witneffes  againft  their  Fellows.     Kelyngc 

17. 
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One  who  was  taken  and  married  by  Force  Wife  married 
was  allowed  to  be  a  good  Witnefs  againft  the  forcibly  a 
Offender,  although  (he  was  his  Wife  de  FaZlo.  ^  Wltncfc 

1  Vent.  243.     Brown's  Cafe,  3  Keb.  193. 
Indictment  againft  Mary  Grigs  for  marrying 

a  fecond  Hufband,  the  former  being  alive  -,  held 
that  the  fir  ft  Hufband  is  not  a  Witnefs  to  prove 
the  firft  Marriage.     Raym.  1. 

In  an   Indidment  againft  the  Lord  Audley,  ™*^ 
for  affifting  another  to  commit  a  Rape  on  his  Hufbandina 
Wife,  (he  was  admitted  a  Witnefs  againft  him,  Rape  0n  her 
Hut.  115.      2  Hawk,  P.  C.  43  2.  (a).  by  his  AffifU 

Men  who  claim  under  the  fame  Title,  fhallance- 
not  be  Witneffes  for  one  another.   Hob.  91. 

In  Eje&ment,  Defendant  challenged  a  Wit- 
nefs  produced  by  Plaintiff  to  prove  a  Leafe 
made  by  the  Dean  and  fix  Refidentiaries  of  Here- 
ford,  becaufe  he  was  a  Prebend  at  large ;  and 
held  he  was  no  Witnefs,  becaufe  might  affenf. 

2  Keb.  126. 

In  the  Cafe  of  the  City  of  London  concern-  Members  of 
ing  the  Duty  of  Wacer-Bailage,  the  Freemen  f^ZT' 
of   London    were   not    allowed    as    Witncflls  aii0wedas 

1  Vent.   351.     Bur   there  is  no  general  Rule,  Witneffes  for 
where  Members  of  Corporations   fnall   be  ad-  them,  and 
mined  or  refufed  to  give  Evidence,  in  Adions  j^umes 
brought    by   or   againft    the   Corporation,  but 

every  Cafe  (lands  on  its  own  Circumftances, 
viz.  Whether  their  Intereft  is  fo  great  that  it 
may  be  prefumed  io  make  them  parual  or  not. 

2  Lev.  2J1.        ***  *&»  V.JvtXib* 

Debt  by  the  Company  of  Sadlers  againft 
Jones,  on  he  Staru  e  1  Jac.  1.  cap.  22.  feci. 
44.  for  making  Saddles  inefficiently,  contra 
formam  Stat,  and  fo  became  indebted  to  them 

(a)  But  in  Raym.  i.  this  Cafe  is  denied  to  be  LaW;  and 
10  Vent.  244.  it  is  doubted  of  by  Ld.  Ch.  J.  Hale. 

for 
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for  the  Forfeiture  ;  and  three  of  the  Company 
were  disfranchifed  in  order  to  be  Witneffes. 
6  Mod.  165. 

The  like  was  done  in  the  Cafe  of  the  City 
of  London  againft  the  Hawkers.  3  Keb.  295. 
and  in  Cafe  of  Lord  Dorfet  verfus  Carter.  3  Keb. 
300. 

Cafe  for  a  falfe  Return  to  a  Mandamus  to  re- 
ftore  the  Plaintiff  to  be  an  Alderman  of  Canter- 
bury ;  the  Defendant  called  feven  Freemen  of 
Canterbury  to  prove  the  Return  true ;  and  to 
take  off  their  Evidence  a  By-Law  was  read,  by 
which  the  Charges  of  this  Return  were  to  be 
paid  by  the  Corporation  •,  the  Defendant  then 
read  a  Releafe,  whereby  he  releafed  to  the 
Corporation  all  Advantages,  Contributions  and 
Demands  which  he  could  have  by  that  or  any 
other  Order ;  and  Rainsford  and  'Twifden  held 
the  Freemen  could  not  be  Witneffes  ;  but  Jones 
J.  contra :  But  on  a  Bill  of  Exceptions  the  Court 
held  the  Freemen   ought  to  have  been  fworn. 

2  Lev.  236.     Jones  T.  116. 

Cafe  againft  the  Town  of  Uxbridge  for  ta- 
king Toll  on  Market- Day  ;  none  of  the  Cor- 
poration  can    be    a  Witnefs  for   the  Town. 

3  Keb.  12. 

If  an  Infant  brings  an  Action  by  Guardian, 
he  cannot  be  a  Witnefs.  Gilb.  Law  of  Evid. 
122,   123. 

In  all  Actions  to  be  brought  in  the  Courts 
at  Weflminfter^  or  at  the  Affizes,  for  Monies 
mifpent  by  the  Churchwardens  or  Overfeers,  the 
Evidence  of  the  Parifhioners  (other  than  fuch 
as  receive  Alms)  of  the  Parifh  where  the  Defen- 
dants are  Inhabitants,  fhall  be  taken  and  admit- 
ted.    3  &  4  W.  iS  M.  cap.  xi. 

4 

In 
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In  an  Information  againft  the  Defendant  for  indittmcnt 
a  Chear,    upon   Trial    the  Fact    appeared   to  for  a  Cheat 
be,  that  he  had  a  Promifc  of  a  Note  for  5  /.  ^procuring 
from  his  Mother-in-law,  and  by  fome  Slight  ^Note  froal 
got  her  Hand  to  a  Note  of  100/.  Et  per  Holt, 
C.  J.  The  Mother  cannot  be  a  Witnefs,  being  H.  was  noc 
concerned    in    the  Confequence    of   the   Suit,  allowed  a 
which    is    a  Means    to    difcharge  her  of  the Wltners* 
100/.  for  though  the  Verdict  upon  this  Infor- 
mation cannot  be  given  in  Evidence  in  an  Ac- 
tion upon  the  Note  for  the  100/.  yet  we  are 
fure  to  hear  of  it  to  influence  the  Jury  ;  and  he 
faid    he    could    not    diftinguifh  this  from  the 
Cafes  of  Perjury  or  Forgery,  where  the  Party 
whofe  Intereft    is   defeated    or    prejudiced  by 
the   Deed,  &c.  is  no  Evidence   to  prove   the 
Perjury  or  Forgery.    Rex  verfus  Whiting,  Salk. 
283. 

A  Goldfmith's  Note  is  Evidence  of  his  re- 
ceiving Money.     Ibid. 

Indictment  for  a  Cheat  done  to  J.  S.  by  im-  One  who 
pofing  upon  him  a  Quantity  of  Beer  mix'd  with  was  cheated 
Vinegar,    and  Grounds  of  Coffee,    for    port- admitted  to 
Wine  ;  one  of  the  Defendants  pretending  to  be  jj^a  ^n  t^e 
a  Broker,  and  the  other  a  Portuguese  Merchant,  indidraent. 
for  the  better  carrying  on   of  the  Cheat.     Et 
per  Holt  Ch.  J.  J.  S.  was  allowed  to  be  a  Wit- 
nefs to  prove   the  Facl:  upon  the  Trial  ;  for  in 
fuch  private  Tran facl: ions,  no  body  elfe  can  be 
a  Witnefs  of  the  Circumftances   of  the  Facl, 
but  he  that   fufTers.     Regina  verfus  Mackartney 
fcf  al\  Salk.  286. 

Cafe  by  a  Silk  Dyer  againft  his  Servant  for 
Money  received  to  his  Ufe  •,  and  on  Evidence 
it  appeared  that  A.  fent  Silk  to  be  dyed  by  the 
Plaintiff,  that  the  Plaintiff  fent  it  home  by  the 
Defendant,  and  A.  was  called  to  prove  he  paid 

Defendant 
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Defendant  for  it ;  but  held  by  Holt  C.  J.  that 
he  was  not  a  Witnefs.     Mich.  8  Ann.  at  Guild- 
Hall^  Tybbald  verfus  Treggot.  Report  of  Cafes  in 
Queen  Anne's  Time  261. 
Evidence  in         ^n  an  Ad  ion  on  the  Cafe  for  managing  the 
an  Adion  for  Defendant's  Ship  fo  negligently,  that  it  ran  over 
running  over   the  Plaintiff's  Barge,  the  Declaration  fet  forth, 

BaerFeawkh  a  That  he  waS  P°ffei[red  of  the  faid  Bar^>  laden 
Ship.  w'fb  divers  Goods   and   Merchandizes.      And 

1.  Holt  Ch.  J.  would  not  fuffer  the  Pilot  to 
be  a  Witnefs,  becaufe  he  was  anfwerable,  if 
faulty  in  fleering,  to  the  Matter.  2.  He 
would  not  fuffer  any  Damages  to  be  recovered 
for  the  Goods,  becaufe  not  fet  forth  particular- 
ly, faying,  they  ought  to  be  fet  forth  fpecially ; 
as  where  an  Action  is  brought  for  burning  his 
Houfe:  So  in  Cafe  for  Words  per  quod  fhe 
loft  her  Marriage  with  J.  S.  &  altis  perfonis, 
he  faid,  he  would  not  fuffer  them  to  give  in 
Evidence  a  Lofs  of  Marriage  with  any  Body 
but  J.  S.  Martin  verfus  Hendrickfon,  Salk. 
287. 

Son  took  the        In  Trover  for  Money,  the  Cafe  was   upon 
Father's  Mo-  Evidence,  That  the  Plaintiff's  Son   had  a  ge- 
ney,  and        nerai  Authority  from   his  Father  to  receive  and 
ancTthe  Son's  Pa^  out  ms  Father's  Money.     The  Son  took  a 
Evidence        Bill  for  Money  due  to  his  Father,  and  received 
admitted  in     it  without  a  particular  Authority  for  that  Pur- 
Trover  a-      p0fe  .  anc|  tnis  Receipt  was  with  an  Intent  to 
gainil  H.         imtxzil   and   fpend  it ;  but  he  gave  a  Receipt 
as  for  Money  had  to  his  Father's  Ufe,  and  this 
Money   was   given    to    the  Defendant.     The 
Questions  were,   1.  If  the  Son  could  be  a  Wit- 
nefs in    this  Cafe  to  prove   the  Delivery  ?  And 

2.  Whether  the  Father  could  maintain  an  Ac- 
tion of  Trover?  Holt  Ch.  J.  was  of  Opinion, 
That  the  Son  might   be  admitted  as  a  good 

Witnefs, 
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Witnefs,  his  Teftimony  being  corroborated  by 
other  Circumftances.  And  that  the  Action  was 
maintainable  by  the  Father,  for  that  the  ge- 
neral Authority  the  Son  had  to  take  his  Fa- 
ther's Money,  made  the  Receipt  of  the  Money 
to  be  to  his  Father's  Ufe,  and  a  good  Dis- 
charge of  the  Debt,  fo  as  the  Father  could  not 
avoid  the  Payment,  and  charge  the  Perfon  that 
paid  the  Money  with  an  Action  :  And  then  if 
the  Payment  was  a  good  Difcharge,  it  is  Reafon 
it  fhould  be  his  Money,  and  the  Poffeffion 
of  the  Son  is  the  Poffeffion  of  the  Father, 
the  Son  being  to  this  Purpofe  as  his  Father's 
Servant :  And  according  to  this  Opinion  the 
Plaintiff  had  a  Verdict  ;  but  he  faid  he  was 
willing  to  have  a  Cafe  made  of  it  ;  but  the 
Defendant  acquiefced  in  his  Opinion.  Anony- 
mus,  Salk.  289. 

The   Plaintiff  brought  an   Action  upon    a  Quantum  me- 
Quantum  meruit  againft  the  Defendant,  for  that  >***'/  lies  for 
he,  at  his  Requeft,  had  ferved  him  as  a  Com- ^rving as  a 
miffioner  in  a  certain  Commiffion  out  of  the  on  T C^mS- 
'  Exchequer,  directed  to  him  and  others  for  Exa  f10n  to  exa- 
mination ofWitneflTes:  After  Verdict  on  Non  mine  Wit- 
'AJfumpJit,  Tremaine  moved   in  Arreft  of  Judg- neffes* 
ment,  That  the  Plaintiff  acted   by  Command 
of  the  Court,  and  could  not   therefore  take  a 
Promife  of  Reward   for  the  Service,  no  more 
than  a  Sheriff  or  Bailiff;  fed  non  allocatur ;  for 
he  is  appointed  at  the  Nomination  of  the  Party, 
who  ought   to  pay  him  if  he   employs   him. 
Stockhold  verfus  Colling  ton,  Salk.  330. 
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Of  Evidence  relating  to  Executor-flip,  Wills 
and  Adminijlr attorn,  (a) 

An  Account  given  to  and  allowed  by  the 
Ordinary,  is  not  good  Evidence;  nor  a  Pedi- 
gree by  a  Herald  at  Arms,  to  prove  an  Heir ; 
but  it  mult  be  proved  by  Deeds,  Records,  or 
Wimefles. 

A  Witnefs  to  a  Deed,  becoming  Admini- 
ftraror,  &c.  his  Hand  may  be  proved.   1  Sir. 

34- 

In  Debt  againft  an  Executor,  fuggefting  a 
Devaftavit,  any  Evidence  that  proves  Aftets, 
is  not  iufficient,  but  an  actual  Devaftavit  muft 
be  proved  ;  for  now  the  Party  is  chargeable  in 
his  own  Right.  Keb.  2  Parr  676. 

Upon  Plene  adminijlravit,  if  it  be  proved 
that  ihc  Executor  hath  Goods  of  the  Tefta- 
tor's  in  his  Hands,  he  may  give  in  Evidence, 
that  he  hath  paid  of  his  own  Money  for  the 
Teftator,  to  the  Value  of  thefe  Goods.  Co. 
Lit.  283.     Dyer  2. 

The  Plain: iff  may  fay,  he  fold  the  Land 
by  the  Appointment  of  he  Tettator.  3  H.  6. 
3.  Roll.  Executor,  920.  pi.  2. 

If  the  Iflue  be  in  a  Suit  againft  an  Execu- 
tor, Adminiftrator,  or  Heir,  Aflets  in  London, 
to  prove  Aflets  in  another  Place,  is  fufficient. 
Lib.  6.  47.  Dyer  271. 

On  Plene  Adminifiravit,  it  was  proved,  that 
on  the  Day  of  fuing  out  the  Writ,  a  Sum  of 
Money    more    than    the  Plain cirf's  Debt  was 

(a)  The  Aft  or  Order  of  Ecclefiaftical  Court  for  grant- 
ing Letters  of  Admimitration  proved  by  the  Book,  is 
Evidence.  Vin.  Abr.  Tit.  £W.  81.  //.  I. 

brought 
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brought  into  the  Spiritual  Court,  and  was  deliver- 
ed to  the  Executors  as  a  Debt  due  to  the  Tefta- 
tor; but  that  he  immediately,  by  the  Order 
of  that  Court,  paid  the  fame  to  another  Cre- 
ditor. Held  that  this  Sum  was  AfTets,  tho* 
the  Plaintiffs  Writ  was  only  purchafed  the  fame 
Day.     Dyer  108. 

Upon  Plene  Admiriiftravit,  it  was  proved  at 
the  Trial,  that  the  Executor  had  difcharged  a 
Debtor  of  the  Inteftate  out  of  Ludgate,  taking 
a  Bond  from  him  for  the  Debt ;  and  tho'  it  ap- 
peared that  this  Debtor  was  fo  extreme  poor 
that  he  was  ftarving,  yet  the  Debt  was  judged 
AfTets  in  the  Executor's  Hands.  Report  in  HokV 
Time  297.  Cafes  W.  3.  346. 

Upon  Plene  adminijlrdyit,  the  Executor  can-  Plene  AAmini- 
not  give  a  Judgment   in  Evidence,  Keilw.  £g.J?ravit.  Bat  an 
nor  Payment  of  Debts  by  Contract,  in   Debt  ^T'eftator 
brought  upon  an  Obligation.     A  cup  pawned  -1S  Evidence 
and  redeemed  with  the  Executor's  own  Money,  upon  Plene 
is  good  Evidence ;  but  a  Recovery  ought  to  be  adminifiromt* 
pleaded.  Roll  Trial,  684.  pi.  7,  9.  Keb-  2  Pait 

Cafe  againft  Executors,  and  on  Plene  Admi- 
nifiravit  pleaded,  it  was  proved,  that  J.  S, 
was  bound  to  the  Teftator  in  100/.  for  Per- 
formance of  Covenants  which  were  broken, 
that  the  Executors  had  fued  this  Bond  ;  and 
then  referred  it  to  Arbitrators,  who  awarded 
J.  S.  to  pay  70  /.  and  Releafes  to  be  given. 
Held,  that  the  Executors  were  in  Law  to  be 
taken  to  have  AiTets  to  the  whole  100/.  3 
Leon.  53. 

In  Cafe   againft  an. Executor;  whereas  the  Executor. 
Teftator    was  indebted    to  the  Plaintiff,    the 
Executor  promifed  to  pay  the  Debt,  in  Con- 
fideration  the  Plaintiff  would  forbear  to    fuc 

Vol.  II.  F  him  ; 
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him ;  the  Executor  may  give  in  Evidence  upon 
Non  Afiumpfit,  that  there  was  no  Debt,  or 
that  he  had  no  Affets  tempore  promiffionis,  for 
then  there  would  be  no  Confederation.  Lib.  9. 
94.  William  Bane's  Cafe.  Upon  the  Ifiue  Ne 
unques  Executor,  to  prove  an  Administration 
granted  to  him,  is  good  Evidence.   Dyer  305. 

Held  per  Holt,  C.  J.  That  on  Ne  unques  Ex- 
ecutor you  cannot  give  Letters  of  Adminiftra- 
tion in  Evidence,  but  Letters  ad  Colligendum 
you  may  (a).  Comber b.  221. 

In  Trover  brought  by  an  Executor,  the  De- 
fendant pleaded  Ne  unques  Executor.  The  De- 
fendant fhall  not  give  in  Evidence  that  the  Will 
was  forged,  becaufe  the  Will  was  under  the 
Seal  of  the  Ordinary,  to  whofe  Examination 
it  belongs,  as  to  Goods  •,  but  Forgery  of  the 
Probate,  or  a  Revocation,  may  be  given  in  Evi- 
dence, becaufe  thefe  Things  are  in  Affirmance 
of  the  Spiritual  Proceedings ;  fo  of  an  Admi- 
niftration, that  there  are  bona  notabilia,  may  be 
given  in  Evidence,  but  not  Non  compos  mentis. 
Sid.  %$<).     Keb.  2  Part  337. 

On  Plene  Adminiftravit,  the  Plaintiff  re- 
plied Affets  die  exhibitionis  BilU,  fcilicet  23d 
of  Oftober ;  and  in  Evidence  it  appeared,  that 
the  Bill  was  not  filed  till  14  Days  in  Term. 
Held,  what  the  Defendant  had  paid  before  the 
a&ual  filing  of  the  Bill  was  not  Affets.  1  Si- 
derf.  432. 

That  the  Executor  paid  a  Legacy,  is  Evi- 
dence that  he  had  Affets. 


[a)  If  there  be  Judgment  againft  an  Administrator 
by  the  Name  of  Executor,  and  he  be  fued  afterwards 
as  Adminiftrator  for  the  fame  Caufe,  he  may  give  the 
former  Judgment  in  Evidence.    Comb.  221. 

3  Will, 
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Will,  the  Probate  is  good  for  the  perfonal  What  fliall  be 
Mate,  but  not  to  prove  a  Will  in  Writing  of  Siven  in  Evi- 
Land,  by  the  Statute,     2  Roll  67S.  tZX&od 

Evidence. 

Upon  this  Plea  the  Executor  may  give  in  P/ene  admini- 
Eyidence  a  Retainer  for  a  Debt  due  to  him- A*™'- 
felf  of  as  high  a  Nature  ;  or  Payment  of  Debts  '  Cr0,  lz2' 
with  his  own  Money,  and  that  he  kept  Goods 
of  the  Teftator  in  lieu  ;  for  this  alters  the  Pro- 
perty.    Roll.  Trial,  684.  pi.  8. 

On  Plene  Adminiftravit,  the  Defendant  can- 
not prove,  that  he  promifed  to  pay  J.  S.  the 
Teftator's  Debt ;  but  otherwife  if  he  had  given 
a  Bond  for  it.     Clayton  88. 

The  Original   need  not  be  (hewed   in  Evi-  2  Sid.  226« 
dence  upon  this  Plea  ;  nor  upon  the  Iffue  AiTets  *°S*«  **'/• 
at  the  Day,  &c.  becaufe  the  Day  is  agreed  in 
pleading;  yet  fee  Syd.  462. 

Debt  againfl:  an  Adminiftrator  ;  he  pleads, 
That  the  Inteitate  was  indebted  to  him  by  di- 
verfe  Bonds,  {reciting  them]  to  the  Sum  of 
80/.  and  that  he  h,ad  not  Affers  ultra.  The 
Plain' iff  demurred,  becaufe  it  amounted  to  the 
General  Ifiue  of  Plene  adminiftravit ;  but  held 
the  Plea  was  good,  and  that  this  was  no  Caufe 
pf  Demurrer.     Hob.  127. 

Agreed  by  the  whole  Court,  that  if  in  Evi-  Pa^h-  2Car. 
dence    the    Executor    give    in    Evidence     the  *;      .        ' 
Probate    under   the  Seal  of  the  Ordinary,  no-  wilfon. 
thing  can  be  given  to  the  comrary  that  he  is 
not    Executor ;    for   Caufes  Teftamentary   be- 
long  intirely   and  originally  to   the  Ordinary  ; 
and  if  the  Will  be  forged,  the  Suit  ought  to  Will. 
be   in   the  Spiritual  Courc  to  repeal   the  Pro- 
bate, according  to  4//.  7.  12.     So  of  Letters 
of  Adminiftration,  it   cannot  b»°  alledged  that 
there  was  a  Will  \  but   if  there  be  a  Suit,  it 
F  2  muft 
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tion. 


Will 
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muft  be  in  the  Spiritual  Court  to  repeal  it. 
Yet  fome  Books  feem  to  the  contrary,  as  Fitz. 
Eftoppel,  9.  Bro.  Teftm.  4.  22  H.  6.  52.  2  1  E.  4. 
50.  a.  Com.  282.  9  Co.  3  1.  a.  Old  Entries  325. 
1  Brownl.  79.  Alfo  upon  Evidence  it  may  be 
proved,  that  the  Probate  or  Letters  of  Admi- 
nistration were  forged. 

In  Debt  by  an  Adminiftrator  upon  an  Obli- 
gation, the  Defendant  pleads  Non  eft  faftum% 
the  Plaintiff  in  Evidence  need  not  to  fhew  the 
Letters  of  Adminiftration,  for  this  is  admitted 
by  the  Defendant's  Plea  of  Non  eft  Faclum. 

If  Letters  of  Adminiftration  be  given  in  Evi- 
dence, you  may  fhew  they  were  revoked.  Gilb. 
L.  of  Evid.  j 5. 

A  Will,  under  which  a  Title  to  Land  is  made 
to  the  Plaintiff,  muft  be  fhewn  itfelf  to  the 
Court,  and  the  Probate  itfelf  is  not  fufficienr. 

1  Keb.  11  j.  The  fame  Cafe  cited  2  Roll.  678. 
between  Bret  and  Bret,   10  Car.  1. 

The  Copy  of  a  Will,  according  to  the  Book 
of  the  Regifter  in  the  Court  Chriftian,  fhall 
not  be  admitted  to  prove  a  Will  of  Lands,  ex- 
cept the  Poffefllon  has  gone  a  long  Time  ac- 
cordingly. 

2  Roll.  678.  adjudged,  That  Probate  of  a 
Will  by  Witneffes  for  Lands,  is  not  Evidence 
at  Common  Law,  although  the  Probate  was 
good  as  to  the  Perfonal  Eftate  devifed.  Be- 
tween Bret  and  Bret,  Hill.  10  Car.  1. 

Upon  Plene  adminijlravit  pleaded,  the  Ac- 
count given  to  the  Ordinary  fhall  not  be  given 
in  Evidence,    nor  any   Refpect    fhewn   to   it. 

2  Roll.  678.  Turvie's  Cafe,  Pafck  7  Jac. 
'per  Cur\ 


Pafch. 
Will. 


65t. 


Probate. 


Plene  admini- 
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Debt 
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Debt  againft  an  Executor,  upon  Plene  admi-  ?%.*** 
niftravit,  it  appeared   that  the  Executor  med-  Upon  ?Um 
died  and  adminiftred,  and  then  refufed  in  Court,  Mminiflravit 
and  Adminiftration   was  granted   to  another  ;.Rct«n«r 
and   that  feveral  Sums  were :  recovered  againft  ™l*g£ 
the  Adminiftrator;  it  was  faid  by  Periatn  }u- 
ftice,   i.  That  if  an  Adminiftrator  (who  is  a 
Stranger)    adminifter,  without  the  Command- 
ment  of  the  Executor,    the  Executor  cannot 
give  fuch  Adminiftration  in  Evidence  to  prove 
this  iflue.     2.  That  in  the  principal  Cafe,  the 
Executor  having  adminiftred,  he  could  not  re- 
fufe,  and  fo  the  Adminiftration  is  granted  with- 
out Caufe,  and  what  he  did  was  without  War- 
rant, and  no  Adminiftration.   i  Leon.  154-  Hf^' 
kins  and  Lamps  Cafe.     At  Bury  Afiizes,  1682. 
before  Judge  Wyndham,  The  Executor  gave  the 
Adminiftration  of  the  Adminiftrator  in  Evi- 
dence, and  allowed;  but  there  what  the  Ad-  ?ime  admin^ 
miniftrator  did,  was  by  the  Executor's  Confent.  ftrvuit. 
In  Mr.  Lun  and  his  Mother's  Cafe. 

An  Executor    de  fon  Tort   cannot  give   in  5  Co.  30. 
Evidence  his  Retaining  of  Goods  to  pay  him-  11  C£6jo. 
felf ;  for  he  cannot  retain  5  but  if  he  take  out  p/^ 

Letters  of  Adminiftration,  although  pendente  lite,  aAminiJii.a^h 
he  may  retain  for  a  Debt  of  as  high  a  Nature,  ^,,,-ajudg- 
and  plead    this    in   Bar;  for  the   Adminiftra- ment:  Re. 
tion  purges  his  Wrong  ;  and  although  he  MftJ^t 
not  abate  the  Writ  by   taking  out  Letters i  ot  judgment 
Adminiftration,  yet  he  may  plead  this  in  Bar.  was  fraudu. 
%^'s  Reports  338.  w^o 

had  the  Judgment  was  denied  to  give  Evidence  about  his  Debt,  for  be 
fweareth   to    have   Affets>r  himfelf,  and  is    mterefted  in  the  Tb.n^ 
Before  Judge  Wyndbam  ;  at  BtJfard  Affues,    i68z. 


F  3 
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Affets.  in  Deb>t  againft  Executors,  and  Aflfets  inter 

manus  in  Iffue,  'as  good  Evidence  that  they 
fold  Land,  by  the  Will  of  the  Teftator,  fcrV. 
and  that  they  had  the  Money  paid  ;  that  they 
recovered  Damages  in  Trefpafs  for  Goods  taken 
in  the  Uh  of  the  Teftator,  fcfr.  3  H.  6.  3. 
Roll.  Executor ,  920.  pi.  1,  2,  4. 

Debt  againft  two  Executors  ;  and  on  Plent 
adminiftravit  an  Inventory  exhibited  by  one  (hall 
not  charge  the  other.     Clayton  106. 

The  Plaintiff  brought  Trover   as   Admini- 
ftrator,    and    declared    upon  the  PoffeiTion  of 
the  Inteftate-,   and  upon   Not  guilty  pleaded, 
at   the   Trial  the  Council    for   the  Defendant 
offered   to  give  in  Evidence,  that  the  preten- 
ded   Inteftate  made  a  Will  and  an  Executor. 
But  Holt  Ch.  J.  over-ruled    \k^  and  took  this 
General  iffue.  Drverfity,  That  where  an  Adminiftrator  brings 
Trover  up>on  his  own  Poffeffion,    the   Defen- 
dant  may   give    in  Evidence  a  Will,  and  an 
Kon'th^Ad  Executor  uPon  Not   gui|ry:    Otherwife    if   it 
miniftrator's  *  be  on    the  p°fieflion  of  the   Inteftate,  (as   in 
ownPoffeiTion.  the   principal   Cafe)    for    there    the  Defendant 
ought  to  plead   it  in  Abatement;    and    if  he 
does   not,   he   (hall    not    give   it  in   Evidence. 
Blainfield  verfus    March^    Salk.  285.     Farrejl. 
181. 

In  an  Adlion  on  tire  Cafe  for  Money  had 
and  received  to  the  Plaintiff's  Ufe  •,  upon  the 
Evidence  it  appear'd,  that  the  Plaintiff's  Wife 
was  Executrix,  and  that  the  Money  was  paid 
to  the  Defendant  as  due  to  her ;  and  the  Plain- 
tiff was  nonfuired,  becairfe  the  Action  ought 
to  have  been  brought  by  Hufband,  and  Wife 
as  Executrix  ;  for  it  being  paid  without  any 
Authority  from  the  Hufband,  it  remains  as  a 

Debt 
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Debt  due  to  the  Executrix ;  and  if  the  Huf- 
band  dies,  the  Wife  may  bring  an  Action  for 
it:  But  if  the  Money  had  been  received  by 
Authority  from  the  Hufband,  then  it  had  been 
as  his  Receipt,  and  as  his  Money,  and  the 
Action  might  well  have  been  brought  in  his 
Name  \  and  the  Money  would  have  been  AlTets 
in  her  Hands.     Anonymus,  Salk.  282. 

In  an  A&ion  upon  the  Cafe  againft  an  Exe-  Evidence 
cutor,  upon  Plene  adminiftravit  pleaded,  three  uPon  Plene  . 
Points  were  declared  per  Holt,  Ch.  J.  1 .  That  «'«■»'*■"»'■ 
the  Plaintiff  mud  prove  his  Debt,  otherwife 
he  fhall  recover  but  a  Penny  Damages,  though 
there  be  AflTets ;  for  the  Plea  only  admits  the 
Debt  but  not  the  Quantity.  2.  That  all  fpe- 
rate  Debts  mentioned  in  the  Inventory,  fhall 
be  counted  AflTets  in  the  Executor's  Hands ; 
for  that  is  as  much  as  to  fay,  they  may  be  had 
for  demanding,  unlefs  the  Demand  or  Refufal 
be  proved.  3.  That  in  Strictnefs  no  Funeral 
Expences  are  allowable  againft  a  Creditor,  ex- 
cept for  the  Coffin,  ringing  the  Bell,  Parfon, 
Clerk  and  Bearers  Fees,  but  not  for  a  Pall  or 
Ornaments.  Shelley's  Cafe,  Salk.  296. 

In  Debt,  Plene  adminiftravit  admits  the  Debt ; 
and  if  to  Debt  on  Bond  on  Plene  adminiftravit 
you  offer  to  prove  Payment  of  a  Bond,  you 
muft  prove  that  that  Bond  was  fealed  and  de- 
livered.     1  Shower  81. 

A  Note  had  been  made  by  the  Defendant 
to  the  Plaintiff's  Teftator  above  fix  Years  be- 
fore the  Action  brought  for  Payment  of  the 
Money  •,  and  upon  Non  ajfumpfit  infra  [ex  Annos, 
at  the  Trial  before  Holt  Ch.  Juftice,  the  Plain- 
tiff gave  Evidence  of  a  Promife  made  to  him- 
felf  after,  the  Arreft,  and  before  the  Bill  exhi- 
bited ;  and  whether  this  Evidence  maintained 
F  4  the 
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the  Declaration  was  the  Queftion:  and  the  Cafe 
of  Heylin  and  Haftings  wasremembered,  wherein 
upon  Conference  with  all  the  Judges  of  England, 
it  was  held,  that  a  Promife  after  the  fix  Years 
brings  the  Matter  out  of  the  Statute  of  Limi- 
tations ;  that  owning  the  Debt  does  not  go  fo 
far,  but  is  Evidence  of  a  Promife. 

Notes  Here  the  Declaration  was  of  a  Pro- 
mife to  the  Teftator,  and  the  Promife  in  Evi- 
dence was  to  the  Executor. 

And  the  Court  faid,  here  the  Executor  might 
declare  of  a  Promife  to  himfelf:  But  adjourna- 
tur.  And  in  Hillary  Term,  upon  Conference 
with  all  the  Judges  it  was  held,  the  Evidence 
'did  not  maintain  rhe  Declaration.  M.  3  Ann. 
Dean  v.  Crane  in  B  R.  6  Mod  309.  1  Salt. 
28.  S.  C  See  Ld,  Raym.  ^9,  422,  741,  838,' 
1101.  Caf.  temp.  V/.  3.  223,  234,  444-  Caf. 
temp.  Mac.  314.  2  IVms.  373.  3  Wms.  84, 
89>  H3»  J44-  Comyns  54. 
Ordinary  can-      A  Mandamus  iiTued  to  grant  Probate  of  the 

Prob'tetan  WiD  5  the  0rdinary  retumtd>  Th^  the  Exe- 
Executor  be-  cutor  was  an  abfeonding  Perfon,  Incapax,  &c. 
twfchcapax.  And  this  Return  was  held  inefficient ;  for 
that  there  is  a  Will  is  admirted  ;  and  fince  the 
Teftator  has  thought  the  Execuror  a  proper 
Perfon  to  be  intruded  with  his  Affairs,  the 
Ordinary  cannot  adjudge  him  otherwife  upon 
a  Difability  by  the  Canon  Law,  for  that  is 
not  admitted  here,  but  as  far  as  it  has  been  re- 
ceived from  Time  immemorial.  Per  Holt  C.  J. 
and  a  peremptory  Mandamus  was  granted  : 
Neither  can  the  Ordinary  infift  upon  Security 
from  the  Executor  ;  for  the  Teftator  has 
thought  him  able  and  qualified,  and  he  has  a 
temporal  Right,  which  he  cannot  fue  for  before 
Probate;  And  there  have  been  no  Precedents 
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or  Practice  of  this  Nature.     The  King  verfus 
Raynes,  Salk.  299. 

If  an  Executor  confeffes  or  fuffers  Judgment 
by  Default,  he  admits  Aflets  in  his  Hands,  and 
is  eftopped  to  fay  the  contrary.  Salk.  310. 
6  Mod.  308.  fays,  if  an  Executor  fuffer  Judg- 
ment to  go  againfl:  him  by  Default,  upon  Ex- 
ecuting Writ  of  Inquiry,  he  (hall  not  give  Evi- 
dence the  want  of  AfTcts,  for  he  is  eftopped,  as 
if  it  had  been  in  cafe  of  an  Heir  ;  for  he  mould 
have  pleaded  Plene  adminiftravit,  or  fpecially 
what  Aflets  he  had.  Per  Cur\ 

In  Debt  upon  a  Bond  againfl:  an  Admini-  Executor 
ftrator,  he  pleaded  feveral  Judgments,  fcf  riens  f^d™f  t 
ultra   5  s.  which   was  found  :  The  Plaintiff  as  with  Penahics 
to  one  Judgment  replied,    there   was  but  fo  mould  (hew 
much  due,  which   the  Debtee  was  willing  and  how  much  is 
ready  to  accept  in  full,  and  that  the  Defendant  rcalty  due» 
by  Fraud  deferred  the  Payment  of  that  Money, 
and  the  Judgment  was  kept   in  Force  to  de- 
fraud the  Creditors,  and  replied  the  fame  Mat- 
ter as    to    another  Judgment,    and  demurred 
as  to  the  reft.     The  Defendant  rejoin'd  that  as 
to  one  Judgment,  it  was  not  kept  on  Foot  by 
Fraud,  &c.  and  as  to  the  other,  no  Aflets  ultra 
fo  much,  which  was  liable  to  the  Judgment  ; 
and  fo  to  the  third ;  and  as  to  the  reft  joined 
in  Demurrer.     Et  per  Cur9  •,   1.  The  beft  Way 
for  an  Adminiftrator  to  plead,  is  to  plead  truly 
and  honeftly  ;  and  though  there  is  a  Judgment 
for  a  Penalty,  he  ought  to  plead  the  Judgment, 
and  (hew  how  much  is  due.     2.  If  he  pleads 
feveral  Judgments,  and  any  one  Judgment  be 
ill  pleaded,  or  found  fraudulent,  the  Plaintiff 
fhall  have  Judgment.     3.  If  an  Adminiftrator  Pleading  of 

Judgments  is 
a  Confeflion  of  Aflets  to  fatisfy  them,  and  the  Riens  ultra  a  certain 
Sum  i$  not  material. 

pleads 
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pleads   twe  gments,  'tis  a  Confeffion  of 

AiTets  to  fatisfy  the  twenty  Judgments,  and  the 
:s  ultra  5  s.  is  but  Form,  not  material  nor 
traversable.  4.  If  a  Judgment  being  pleaded, 
and  per  fraudem  replied,  ifrue  is  taken  there- 
upon, and  by  Evidence  it  appears  the  Debtee 
willing  to  take  lefs  than  is  recovered,  it  is 
Evidence  of  Fraud :  But  if  it  be  fhewed  that 
the  Adminiftrator  had  not  AfTets  to  pay  that 
Sum,  it  is  no  Fraud.  5.  If  an  Administrator 
pleads  two  or  mc  md  the  Plain- 

tiff confeiTes    the  Plea   to   be  true,  and  prays 

cf  AfTets  in  futuro  ;  if  : 
AfTers  came  to  his  Hands,  he  ma  :y   the 

Judgments  pleaded,  for   the  Judgment  of  Af- 
ii  future,  is  only  to  be  paid  off  after  the 
o.her  Judgments  are   fatisfied  ;    and  therefore 
there  is  no  Inconvenience  in  making  the  Plead- 
g   of  fraudulent  Judgments   a  Confeffion  of 
AfTets.     6.  Tne  Conclufion  of  the  Replication 
with   hoc  paratus  eft  verificare,  to  every  Judg- 
ment, is  v  -a!  Condufion  to  the 
whole  had  been  better.     Vide  2   Sound.  338. 
v .  211.  Parker  verfus  Av. 
\  zy      A  Woman   by  D^ed  fettled   her  Eftate    in 
■fc  in       Truft,  referving  a  Power  to  herfelf  to  give  by 

aTo^rrc0/    hCF   hft    W&    and    Teftamen'>     ^    me    ftou,d 
ljf¥Bj  —  ink  fit,  fo  much  of  her  in  Legacies; 

Marriage,  is  and  this  was  done  before  Marriage,  with  the 

not  properly   Confent  and  Privity  of  the  intended  Hufband, 

jj  Tr     wno  ^u^   nevf  lo  De  a  Witnefs   or 

DnWY.  Finy  t0  the  Dtzd  :   Tr'e  Marriage  <ook  E< 

The  Wife  made  a  Will  and  died,  and  the  Ex- 
ecutors proved  the  Will,  ft  far  Holt  Ch.  J. 
This  is  not  a  Will,  neither  ought  the  Ordinary 
to  prove   it  -,  if  he  does,   a  Prohibition   lies. 

WbcM 
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Where  a  Woman  is  Executrix  and  marries, 
there  (he  may  make  a  Will  with  Confent  of 
herHufband,  and  cannot  without.  1  Jones  157. 
So  if  a  Woman  having  Debts  due  to  her  mar- 
ries, (he  may  make  a  Will  quoad  thefe,  and  the 
Ordinary  may  prove  it.  Ln  other  Cafes  (he 
cannor,  for  it  is  only  a  Writing  in  Form  of  a 
Will :  However,  in  the  principal  Cafe,  it  ap- 
pearing that  the  Ordinary  had  only  granted 
Admimfcraaon  quoad  the  Goods  in  this  Will, 
'twas  allowed  as  reafonable.  Cro.  Car,  219. 
Shardelow  verfus  Nay  lor,  Salkeld  313. 

Sir  Charles  Hop/on  made  Churchill  and  Good-  Two  Execu- 
win  his  Executors,  Men  of  Good  Credit :  Good- tors ioin  .in 
win  being  a  Banker   received  all  the  Money  •,  *annceCbut  one 
but  Churchill  joined   with  him  in  the  Receipts,  0nly  receives 
taking  his  Note  to  (hew  that  he  received  not  the  Money, 
the  Money.     Et  per  Earcourt  Lord  Chancel- ^^  are 

lor;  If   two  Truftees  join    in  a  Receipt,  and chargeaf>le fcr 

,      A>r        J     .  ,  r  '  .        it  to  Creditors; 

one  receives  the  Money,  he  only  that  receives  Dllt  the  aaual 

(hall  be  liable  ;  if  there  be  two  Executors,  and  Receiver  only 

they  join  in  a  Receipt,  and.  one  only  receives  to  Legatees. 

the  Money,  as  to  Creditors,  who  are  to  have 

the  utmoft  Benefit  of  Law,  each  is  liable  for  the 

whole,  though  one  Executor  alone  might  give 

a  Difcharge,  and  the  joining  of  the  other  was 

unnecefiary  ;  but   as   to   Legatees,    and    thofe 

claiming  Diftribution,  who   have  no   Remedy 

but  in  Equity,  the  Receipt  of  one  Executor 

(hall  not  charge  the  other  ;  for  the  joining  in 

the  Receipt  is  only  Matter  of  Form,  the  fub- 

ftantial  Part  is  the  actual  receiving ;  and  this  only 

is  regarded  in  Confcience.  Churchill  verfus  Hop- 

fon>  in  Cane.  Salkeld  318. 

Parol  Evidence  not  admitted  to  contradidb  parol  Evi- 

the  Words  of  a  WH1.     M.  20  G.  2.  Lowfie Id dence. 

v.  Stonebam,  Exec,  in  B.  R.  2  Sir.  1261. 

In 
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In  proving  a  Will  according  to  the  Statute  of 
Frauds  and  Perjuries,  if  one  Wirnefs  prove  that 
the  other  two  were  there  prefent,  this  is  a  Proof 
fufficient  of  fuch  Will,  without  having  all  the 
WitneiTes  thereto  to  prove  it  •,  for  then  it  is 
proved  by  a  Witnefs  that  (he  Will  was  execu- 
ted according  to  the  -ethod  icquired  by  the 
Stature,  unltfs  thev  Akw  fuch  Characters  of 
Fraud   as  will  make  y  to  produce. the 

reft.     Gilb.  Law  of  '  T.  Ajf.  1701.  in 

Knit.  2  V/ms.  509,  5 

Indictment  for  iorg-ng  a  Will  relating  to  per- 
fonal  Eftace  ;  and  on  the  Trial  a  Forgery  was 
proved,  but  the  Dcfenr>arr  producing  a  Probate, 
that  was  held  to  be  conclufive  Evidence  in  fup- 
port  of  the  Will.  1  Str.  48 1. 

Evidence  in  particular,  under  the  following 
Heads. 

1.  Acts  of  Court. 

Two  Commoners  on  Behalf  of  themfelves  and 
all  the  Commoners  in  H.  preferred  a  Bill  in  the 
Dutchy  Court  againft  the  Owner  of  the  Land 
in  which  they  claimed  Common,  and  upon 
Hearing  the  Common  was  decreed.  The 
Court  was  put  down  ;  and  the  now  Defendant 
having  purchafed  Land  in  H.  the  now  Plaintiffs 
who  was  a  Commoner  when  the  Decree  was 
made,  tho*  no  Plaintiff  in  that  Caufe,  brought 
his  Bill  againft  the  now  Defendant,  to  have  the 
Ule  of  the  Depofiticns  taken  in  the  former  Caufe, 
at  a  Trial  to  be  had  at  the  AfTizes  •,  and  the 
Defendant  demurred  to  the  Bill,  and  the  De- 
murrer was  allowed,  as  neither  the  now  Plaintiff 
or  Defendant  were  Parties  to  that  Suit,  though 

the 
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the  Suit  was  of  general  Concernment,  and  the 
Suit  there  the  fame  with  the  prefent,  and  thac 
the  Defendant  here  claimed  under  the  Defendant 
there.  Vin.  Evidence,  81. 

2.  Aft s  of  Parliament,  Proclamations,  Rolls,  &c. 

An  Act  primed  by  the  King's  Printer  is  always 
allowed  good  Evidence  of  the  Act  to  a  Jury, 
but  was  never  yet  allowed  to  be  a  Record  with- 
out an  Exemplification  under  the  Great  Seal, 
and  it  mud  be  pleaded  as  exemplified.  Jbm. 

A  private  Act  printed  among  the  public  Acts 
hath  been  allowed  in  Evidence  ;  even  a  private 
Act  in  prinr,  which  concerns  the  whole  County, 
as  that  of  Bedford  Levels,  may  be  given  in  Evi- 
dence witnout  comparing  it  with  the  Record. 
Ibm. 

Antient  Ufage  for  3  or  400  Years  is  good 
Evidence  of  a  Law,  if  an  Act  of  Parliament 
be  loft  or  imbeziiled,  the  Law  (till  remains. 
Ibm. 

A  primed  Copy  of  a  private  Act  or  Ordi- 
nance cbfolere,  was  difallowed  by  all  the  Court 
to  be  given  in  Evidence,  unlefs  it  had  been  ex- 
arr      .     >y  the  Original.     Ibm. 

vets  of  Parliament,  and  the  Inrolmeni 
c  are  deftroyed  by  Fire,  Rebellion;   or 

I  Time,  yer,  if  by  any  Circumftances 

a  they  maybe  manifefted,  they  have 

t  ,f  Acts ;  as  by  antient  Copies,  Tran- 

f  ..ks,  Pleadings,  and  Memorials  •,  but 

t  null  not  permit  the  fame  to  be  put 

i  "a    Plea  of  nul  ticl   Record.     No 

\  u  e   is  Evidence  on  nul  tiel  Record, 

t  :  exemplified  under  the  Great  SeaJ, 

Upon 
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Upon  View  of  the  Parliament  Roll  of  the 
Statute  2   E.  6.  for  Payment  of  Tithes*    and 
comparing    it    with    the  Declarations  in   the 
Caufes    between   Bowes    and  Broadhead,    and 
Burrefton  and  Herbert,   it  was  found  that  the 
Statute   was    righrly  recited,    notwithftanding 
the  Journal  Book  of  Parliament  was  produced 
to  the  contrary,  and  thereupon  Judgment  was 
given   in  both  Cafes ;  for  the  Court  is  to  be 
ruled  by  the  Parliament  Roll,  and  not  by  the 
Journal  Book.     And   the  fame  Day  in  a  like 
Cafe  between  Bayer  and  Tantulyar  for  the  like 
Reafon,    and   the  Court   ordered    the   Parlia- 
ment Roll  to  be  brought  into  Court,  to  (hew 
whether  an  Adjournment  in  Parliament  was  well 
recited,  and  would  not  credit  the  Journal  Book, 
lbm.  123. 

In  Cafe  of  a  Wager  about  the  Day  on  which 
the  Peace  was  proclaimed,  it  was  held  by  Holt 
Ch.  J.  that  a  printed  Proclamation  was  good  Evi- 
dence, though  not  examined  by  the  Record,  in- 
rolled  in  Chancery,  nor  proved  to  have  been 
under  the  Great  Seal ;  but  muft  be  examined 
by  the  Original.     Vin.  Evidence,  129. 

3.  Admiffion  of  the  Party. 

A  finding  by  fpecial  Verdift,  or  the  Admif- 
fion on  former  Pleadings,  is  good  Evidence, 
unJeis  the  contrary  appear.  Vin.  Evidence,  82 

In  an  Aclion  for  Work  done,  &c.  the 
Plaintiff  to  charge  the  Defendant  gave  in 
Evidence  a  Copy  of  a  Bill  delivered  to  the  De- 
fendant, and  copied  by  Order  of  the  Defendant, 
and  divers  Exceptions  were  taken  to  the  Bill, 
as  to  Quantities,  Values,  and  private  Marks ; 
,     and  it  was  ruled  by  Holt,  Ch.  J.  that  this  Copy 

of 
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of  a  Bill  delivered  was  Evidence,  as  a  Copy  of 
a  BtlU  and  not  Copy  of  a  Copy  •,  and  the  Ob- 
jection to  Price  and  Quantity  is  not  Part  of  a 
Confeflion,  or  more  than  a  Cavil.  Ibm. 

4.  Affidavit. 

A  Man  being  about  to  convey  to  a  Purdia- 
fer,  made  Oath  before  a  Mailer  in  Chancery, 
that  there  was  no  Incumbrance  on  the  Eftate  s 
in  an  Ejectment  brought,  this  Affidavit  was 
produced  in  Court,  but  not  fuffered  to  be  read 
more  than  as  a  Note  or  Letter,  unlefs  the 
Plaintiff  would  produce  a  Witnefs  to  fwear  he 
was  prefent  when  the  Oath  was  taken  before  the 
Matter.  Ibm. 

The  Plaintiff  or  Defendant  may  make  Affi- 
davit in  their  own  Caufe,  and  it  may  be 
filed,  but  is  not  to  be  admitted  in  Evidence 
in  the  Trkl  of  a  Caufe  between  them.  Ibm. 

Though  an  Affidavit  cannot  be  read  in  Evi- 
dence, yet  if  the  Party  who  made  it  be  fworn, 
and  gives  Evidence,  his  own  Affidavit  may  be 
read  againft  him,  and  this  is  allowable,  to  fhew 
in  what  he  contradicts  himfelf.     Ibm.  83. 

On  a  Queftion  on  a  Trial,  whether  the  Pro- 
perty of  Wine,  6JV.  was  in  the  Defendant,  in 
order  to  afcertain  whether  Alien  or  Britifh  Cu- 
ftom  was  due  for  them,  an  Affidavit  the  De- 
fendant had  made  at  the  Cuftom-houfe  was  gi- 
ven in  Evidence,  in  which  the  Defendant  fwore 
eke  Wine  was  his.     Ibm,  83. 


Antient 
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5.  Antient  Deeds,  &c. 

An  old  Deed  is  good  Evidence  without 
Proof  or  Seal ;  but  whether  the  Indorfement 
on  a  Bond  by  the  Obligee,  after  his  Death, 
and  after  thirty-five  Years  entring  into  it,  (hall 
be  given  in  Evidence  at  Law,  to  take  off  an 
Obje&ion  to  the  Antiquity  of  it  ?  fee  8  Mod. 
278. 

A  Deed  found  in  the  Archives  of  the  Chap- 
ter of  Hereford  was  read,  to  prove  an  Endow- 
ment of  a  Vicaridge,  the  only  concurrent  Evi- 
dence, as  it  appeared  not  to  have  been  ever 
fealed  or  delivered.  Vin.  Evid.  84. 

An  original  antient  Leafe  could  not  be  pro- 
duced, but  the  Grandfon  of  the  Leflbr  produced 
a  Counterpart,  found  amongft  his  Grandfather's 
Evidence,  and  though  it  had  no  fubfcribing 
Witnefis  to  if,  it  was  yet  allowed  for  Evidence; 
and  Wyndham].  faid  he  had  feen  many  Deeds 
in  QjEliz.  Time  without  any. 

Where  a  Deed  before  Time  or  Memory  is 
fupported  by  Ufage  after,  is  pleadable  and  good ; 
but  the  Books  which  fay  that  Deeds  before 
Time  of  Memory  (hall  not  be  pleaded,  are  to 
be  intended  of  Deeds  of  fuch  Liberties  and 
Franchifes  as  cannot  be  claimed  or  fupported 
by  Ufage  in  Pais,  as  if  one  claim  bona  felonum 
by  Deed  before  Memory,  he  cannot  fhew  his 
Deed,  and  fay  Virtute  cujus,  f£c.  but  muft 
fhew  an  antient  confirmation,  or  Claim  and 
Allowance  in  Eyre  ;  therefore  to  fhew  the  Deed 
in  the  prefent  Cafe,  and  a  Ufage  to  fupport  ir, 
is  Efficient,  and  the  other  Way  of  Pleading  ic 
with  a  Virtute  cujus  would  have  been  naught. 

As 


Ch.15.     under  the  following  Heads.  421 

As  to  the  Date  of  a  Deed  'tis  pleadable,  tho*  . 
Time  out  of  Memory,  where  it  is  a  private 
Deed ;  but  Grants  of  Franchifes  and  Liberties 
mad  be  allowed  in  Eyre,  and  fo  is  1  Roll.  4. 
649.  pi.  8.  to  be  underftood.  Ibm.  8  £. 

In  the  Cafe  of  Water  Bailage  in  London, 
Evidence  of  conftant  Payment,  and  their  an- 
tient  Tables  of  Duties  imported,  was  judged 
iufficient,  though  there  can  be  no  Prefcription 
for  it.  Ibm.  8$. 

6.  Baron  and  Feme.    See  Marriage. 

7.  Belief.     Hear/ay. 

It  is  no  Satisfaction  for  a  Witnefs  to  fay,  that 
he  thinks  or  perfuades  himfelf,  cs V.  for,  per  Coke, 
the  Judge  is  to  give  abfolute  Judgment,  and 
to  have  more  Ground  than  Thinking  •,  and 
Judges,  as  Judges,  are  always  to  give  Judgment 
Secundum  allegata  6?  probata,  whatever  private 
Perfons  may  think.  Ibm.  86. 

The  Saying  of  old  Men  may  be  given  in  Evi* 
dence,  in  cafe  of  a  Modus,  but  not  on  an  Iflue, 
parcel  or  not  parcel-,  yet  in  a  Queftion  in  E- 
jectment,  whether  a  particular  parcel  belonged 
to  one,  or  to  the  other,  the  Deed  and  Decla* 
ration  of  the  Perfon  who  held  under  both,  was 
allowed  as  Evidence  by  Hardwick  Ch.  J.  at 
Exeter,  1735.  Vin.  Evidence  118. 

In  cafe  of  a  Murder,  what  the  deceased  de- 
clared after  the  Wound  given,  may  be  given  in 
Evidence.  Ibm.  But  in  Trowter's  Cafe,  P.  8 
Geo.  B.  R.  the  Court  would  not  admit  the  De- 
claration  of  the  Deceafed,  which  had  been  re- 
duced into  Writing,  to  be  given  in  Evidence 
Without  producing  the  Writiog.  Ibm*  119. 

Vol.  II,  G  Thgugh 
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Though  Hear/ay  is  not  to  be  allowed  as  di- 
rect Evidence,  yet  it  will  ferve  to  prove  a  Man 
was  conjiant  to  himfelf,  whereby  his  Teftimony 
is  corroborated. 

In  a  Suit  between  A.  and  B.  A.  produced  a 
Deed  in  a  fubfequent  Suit  between  C.  and  A.  ic 
was  viva  voce  proved  that  A.  in  a  Caufe  be- 
tween A.  and  B.  produced  fuch  a  Deed  which 
proved  fo  and  fo  in  particular.  Per  Curiam : 
This  is  good  Evidence,  for  here  A.  if  he  pleafes, 
may  give  that  Deed  in  Evidence  to  controul 
the  parol  Teftimony,  and  having  the  Deed  in 
his  Cuftody,  which  C.  hath  not,  nor  can  pro- 
duce. Ibm.  118. 

To  prove  a  Difcharge  of  Tithe  >  by  Unity  of 
PofTeflion,  in  the  Hands  of  the  Abbot,  at  th« 
Time  of  the  Diflblution,  two  Perfons  tefti- 
fied  they  had  feen  a  Deed  of  Appropriation  of 
the  Parfonage  to  the  Abbot,  for  which  Rea- 
fon  they  verily  thought  there  was  an  Unity  of 
PofTeflion  at  the  Time  of  the  Diflblution ;  but 
this  was  ruled  to  be  no  Proof,  for  it  may  be 
intended  not  to  continue,  but  they  faid  that 
Hear/ay  mall  be  allowed  for  Proof.  Ibm. 

On  a  Modus  alledged,  it  was  agreed,  that 
where  the  Statute  appoints  Proof  of  the  Surmife 
to  be  by  two,  it  is  fufficient  if  two  affirm  that 
they  have  known  it  to  be  fo,  or  that  the  com- 
mon Fame  is  fo.  So  on  a  Modus  and  IfTue,  the 
WimefTes  faid  that  for  a  long  Time,  as  they 
heard  fay\  the  Occupiers  of  that  Farm,  65V. 
had  ufed  to  pay  annually  to  the  Parfon  3J. 
for  all  Tithe ;  and  it  was  agreed  that  this 
ha'rfay  Proof  was  fufficient  to  maintain  the  Sur- 
mife within  the  Statute  2  E.  6.  Ibm. 

2  Being 
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Being  told  by  Perfons  of  good  Credit,  all 
along  the  Road,  of  the  Prorogation  of  the  Par- 
liament, is  good  Evidence  of  Notice  in  an  Ac- 
tion of  falfe  Imprifonment.  So  if  a  Witnefs 
fwear  in  a  Caufe,  and  dies,  the  Court  held, 
that  in  another  Trial,  one  who  heard  him, 
may,  upon  Oath,  repeat  his  Teftimony,  and  it 
fhall  be  good  Evidence,  if  the  Record  of  that 
Trial  be  produced,  but  not  otherwife.  Ibm.  fc? 
136. 

8.  Books ,  Papers,  &c. 

In  Cafe  for  taking  the  Profits  of  the  Under 
Clerk  of  the  Treafury,  a  Note  obtained  by 
Lord  Finch)  formerly  Matter  of  the  Office,  of 
the  Officers  Subfcrrption,  that  they  were  but 
Servants,  which  will  not  bind  others,  was  re- 
fufed  to  be  given  in  Evidence  by  the  Court ,  efpe- 
cially  as  Part  had  been  cut  off.  Fin.  Evidence, 
136. 

To  prove  taking  the  Oath,  &c.  in  the  Act 
of  Uniformity,  a  Certificate  was  produced  that 
had  only  a  fmall  bic  of  Wax  upon  it  ;  yet, 
per  Twifden,  it  may  be  read,  and  fo  we  read 
Recoveries  after  the  Seal  broken  off,  and  faid 
he  had  feen  Adminiftration  given  in  Evidence 
after  the  Seal  broken  off;  and  lb  of  Wills  and 
Deeds.  Ibm. 

Transfer  Books  of  a  Company  have  been  al- 
lowed •,  as  Evidence.  Ibm.  efpecially  being  the 
Books  of  a  publick  Company,  and  kept  for 
publick  Tranfactions,  in  which  the  Publick  are 
concerned.  Ibm.  89. 

To  prove  the  Cuftom  of  a  Manor  relating 
to  Copyholders  cutting  down  Wood,  the  Book- 
cafe  of  14  E.  3.  Fitz.  Bar,  was  given  in, 
and  allowed  for  good  Evidence:  So  a  Year 
G  2  Book 
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Book  is  good  Evidence  to  prove  the  Courfe  of 
the  Court.  Ibm.  138. 

At  a  Trial  at  Bar  concerning  the  Title  of 
Land,  a  Copy  of  an  Infer iption  upon  a  Grave 
Stone  in  London  was  admitted  Evidence  to  prove 
a  Pedigree :  But  a  Charter  of  a  Pedigree  is  no 
Evidence  of  itfelf,  without  (hewing  the  Books 
and  Records ',  from  whence  it  is  deduced  to  prove 
a  Defcent,  though  the  Heralds  fwore  the  Pedi- 
gree was  deduced  from  the  Records  and  an- 
cient Books  in  the  Office.  Yet,  negatively,  a 
Book  out  of  the  Heralds  Office  was  allowed  to 
prove  the  Plaintiff  Was  not  defcended  from  W. 
Z.  of  P.  as  alfo  an  old  Book,  in  Lord  Oxford's 
Library,  mentioning  the  Pedigree  of  IV.  Z.  of 
P.  which  was  figned  by  himfelK  Ibm.  244.  See 
1  Str.  162. 

Though  Heralds  Books  are  allowed  to  prove 
a  Pedigree,  the  Reafon  is  from  neceffity,  becaufe 
they  have  not  better  Evidence;  and  this  is  their 
proper  Employ,  and  fome  credit  is  to  be  gi- 
ven to  them,  but  they  do  not  deferve  much. 
Ibm. 

Heralds  Booh  were  admitted  Evidence  to 
Triers  of  a  Challenge,  to  prove  Cofinage  in  the 
Sheriff.  Ibm.  119. 

So  an  Inquifiiion  pofi  mortem  is  Evidence, 
though  not  conclufive :  So  an  antient  Heralds 
Book  to  prove  a  Pedigree  ;  but  an  Extract  is 
not.  So  an  original  Vifetation  Book  by  the  He- 
ralds hath  been  allowed  as  Evidence  ;  but  an  En- 
try in  their  Office  is  not  good  Evidence  to  prove 
a  Pedigree  for  an  Heir,  for  they  are  not  Matters 
of  Record,  only  circumflantial Evidence,  and  not 
the  Entries  of  any  public  Office.  Ibm. 

In 
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In  a  Trial  at  Bar  concerning  the  Right  of 
Vifiting  Univerfity  Coll.  Oxon',  one  of  the  I  flues 
was,  whether  King  Alfred  was  Founder  ?  and 
feveral  Hiftorians  to  that  Point  were  offered  in 
Evidence;  but  the  Cbiefjuftice  declared  inch 
Evidence  is  never  admitted,  unlefs  in  Proof  ot 
a  Point  concerning  the  Government;  and  it  was 

waived.  Ibm.  . 

Old  MSS.  found  amongft  the  Evidences  of  a 
Family,  may  be  Evidence,  becaufe  Originals, 
but  not  a  Copy,  for  that  is  liable  to  the  Miftake 
of  the  Tranfcriber.  Ibm.ioi,  120,  244. 

The  Regifter  Book  of  a  Dean  and  Chapter 
are  public  Books,  and  Evidence:  So  a  Church 
Book  hath  been  admitted  Evidence  to  prove 
Nonage-,  but  the  Entry  of  the  Names  and  ti- 
tles of  Perfons  in  a  Church  Book,  either  tor 
Births  or  Marriages,  are  not  pofinve  Evidence, 
without  fully  proving  the  Identity  of  the  Perlons, 
and  alfo  ftrengthened  with  Circumfiances,  as 
Cohabitation,  or  the  Allowance  of  the  Perfons 
themfelves.  Vin.  Evidence,  89,  235. 

It  is  generally  true,  that  where  Books,  as  fa- 
rifh  Bo°oks,  public  Corporation  Books  are  common 
Evidence  for  both  Parties,  they  are  like  Court 
Rolls,  which  belong  as  well  to  the  Tenants  to ,to 
the  Lord  of  the  Manor,  and  each  Party  hath  a 
Right  to  the  Ufe  of  them.  Ibm.  89,  90. 

Survey  Books,  though  antient,  unlefs  figned 
by  the  Tenants,  or  appear  to  be  made  at  a 
Court  of  Survey,  are  no  other  than  private  Me- 
morials, and  no  Evidence;  but  old  Court  Rohs 
are  Evidence :  So  of  Rentals,  or  Accounts  ot 
Money  received  by  the  Steward;  but  Rentals, 
without  Money  received  and  paid  upon  them, 
are  nothing,  'tis  the  Payment  makes  them  ot 
'    p  q  3  Effect. 
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Effect.  Ibm.  Seep.  131,  132.  Vin.  Title  Evi- 
dence. 

A  printed  Book,  being  an  Inventory  of  the  S7tf/<? 
of  the  lau  &>///&  to  Stock,  which  was  directed 
to  be  made  by  Acl  of  Parliament,  and  to  be  left 
with  one  of  the  Barons  of  the  Exchequer,  and 
publifhed  by  the  Authority  of  the  Speaker,  was 
allowed  as  Evidence.  Ibm.  9 1 . 

Where  Books  are  loft  in  an  Earthquake,  fo 
that  the  Plaintiff  could  not  charge  the  Defendant 
otherwife  than  by  his  own  Books,  the  fame 
Books  were  admitted  to  be  his  Difcharge.  Eq. 
Ca.  Abr.  10.  cited  as  then  lately  adjudged  in 
the  Cafe  of  Mellijh  and  'turner.  Ibm. 

9.  Certificate. 

In  Debt  againft  the  Sheriff  for  the  Reward  gi- 
ven by  the  6  &?  7  W.  £*?  M.  to  thofe  who  (houJd 
difcover  and  convict  Clippers  and  Coiners,  the 
Plaintiff  had  a  Certificate  from  Holt  Ch.  J.  who 
tried  the  Malefactor,  on  his  having  been  con- 
victed on  the  Plaintiff's  Evidence,  which  be- 
ing produced,  though  under  the  Ch.  Juft ice's 
Hand,  was  yet  proved  by  my  Lord's  Clerk  to 
the  Jury.  Ibm. 

By  Statute  6  Geo.  c.  20.  §.  7.  The  Certificates 
of  Clerks  of  Affize  or  Peace  are  made  Evidence 
of  a  Perfon's  being  convicted,  and  ordered  for 
Tranffortation,  fo  as  to  make  him  guilty  of  Fe- 
lony wiihout  Benefit  of  Clergy  for  returning. 

10.  Circumflances. 

De  Morte  Viri  in  Dower  by  the  Wife,  after 
the  Hufband  had  been  ablent  feven  Years  be- 
yond Sea,  may   be  proved   by  Circumflances ; 

for 


.' 


Ch.i5-     under  the  following  Heads.  427 

for  in  iuch  Cafes  qui  melius  -probata  melius  habet. 

Ibm.  94.  r  _        .  .    . 

A  Man  hath  two  Manors  of  D.  and  levies 
a  Fine  of  the  Manor  of  D.  generaly  ;  Circum- 
ftances  may  be  given  in  Evidence  to  prove  what 
Manor  he  intended.  Ibm.  See  Vin.  Trial,  345- 
and  the  Books  there  cited. 

Circumjlantial  Evidence  ought  never  to  be  ad- 
mitted where  better  may  be  had,  ex  natura  Rei* 
for  Circumflances  are  doubtful  and  fallible,  and 
it  is  upon  this  Reafon  the  Copy  of  a  Record  is 
good,  where  the  Record  itfelf  cannot  be  had. 
Ibm.  Seep.  99,  101. 

11.  Confejfion. 

The  Confejfion  of  the  Under-Jheriff  of  an  E- 
fcape,  is  Evidence  againft  the  High-Jheriff,  for 
though  the  Sheriff 'be  fuable,  yet  the  Under-fhe- 
riff  gives  him  a  Bond  of  Indemnity,  and  the 
whole  will  fall  upon  him  ;  his  Confejfion  there- 
fore is  good  Evidence,  becaufe  in  ErTeft  he 
charges  himfelf.  Ibm.  95. 

Confejfion  of  Delivery  of  Goods,  in  the  Court 
of  Requefts,  may  be  given  in  Evidence  againft 
the  Defendant  at  Law :  So  in  an  Information 
for  publifhing  a  Libel,  the  Defendant's  own 
Confejfion  is  Evidence  againft  him;  but  then 
the  whole  muft  be  taken  together,  and  not  fp  , 
much  only  as  ferves  to  convift  him.  Ibm. 

It  is  the  worft  Sort  of  Evidence  that  is, 
where  there  is  no  Proof  of  a  Dealing  or  Tranf- 
adion,  or  a  Probability  of  Dealing  between 
Parties.  Ibm.  96. 

G  4  12.  Colics. 
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12.  Copies 

Wherever  an  Original  is  of  a  ^W/V  A^- 
/#r?,  and  would  be  Evidence  if  produced, 
as  a  Bargain  and  Sale,  Deed  inrolled,  Church 
Regiftr,  l£c.  in  fuch  Cafe,  a  /worn  Copy  there- 
of will  be  good  Evidence ;  but  where  the  ori- 
ginal is  of  a  private  Nature,  a  Copy  is  not  Evi- 
dence, unlefs  the  Original  be  burnt  or  loft.  Ibm. 
101,   102. 

By  Statute  8  Geo.  c.  25.  §.  2.  Copies  of  Re- 
cognizances, in  Nature  of  a  Statute  Staple, 
Jigned  by  the  Clerk  or  his  Deputy,  where  the 
^Original  is  loft,  is  good  Evidence. 

13,  Coverture.    See  Marriage. 

14.  Court  Roll. 

As  to  the  'Time  of  a  Surrender  made,  or 
Court  held,  the  Rolls  of  the  Manor  are  no 
conclufive  Evidence,  but  (hall  be  tried  by  the 
County.  Ibm.  105. 

Proclamation,  whereby  the  Lord  claims  For- 
feiture of  a  Copyhold,  ought  to  be  proved 
viva  voce,  and  not  only  the  Court  Rolls  -,  fo  held 
in  Evidence  to  a  Jury.  Ibm. 

To  maintain  cuftomary  Defcents,  Prefidents  in 
the  Court  Rolls,  to  prove  the  Ufage,  ought  to 
be  fhewn,  for  without  Juch  Proof,  though  it 
had  been  deemed,  or  reported  to  have  been  the 
Cuftom,  yet  the  Court  cannot  folely  give  Credit 
to  the  Proof  by   WitnefTes. 

If  Proof  be  made  of  a  particular  Benefit 
which  the  Lord  of  the  Manor  is  to  have,  the 
Court  Rolls  is  the  beft  Proof  of  it,  for  no  Proof 
can  be  more  diredtly  or  particular  than  the  En- 
tries in  the  Roils  in  certain.  Ibm. 

14.  ^Examination* 
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15.  Examination. 

Witneffes,  as  well  in  criminal  as  civil  Caufes, 
may  be  examined  before  a  Judge,  by  Leave  of 
the  Court,  where  fufficient  Reafon  appears  to 
the  Court  ;  as  going  to  Sea,  &c.  and  in  fuch 
Cafes,  the  other  Side  may  crofs  examine.  Urn. 
114. 

In  a  Trial  at  Bar  of  an  IlTue  out  of  Chancery, 
to  try  if  a  Leafe  was  made  in  purfuance  of  a 
Power,  which  was,  to  make  Leafes  for  the 
bed  Rent  that  could  be  got,  a  Witnefs  was  ex- 
amined in  Chancery  concerning  the  Value  of 
jtjie  Land,  having  been  Collector  of  the  Rents, 
and  at  the  Time  of  his  Examination  in  Chan- 
cery, he  referred  to,  and  confulted  his  Rental  j 
but  now  at  this  Trial  he  was  become  blind, 
and  therefore  his  Examinations  and  Depojitions 
in  Chancery  were  admitted  to  be  read;  for  if 
he  had  been  fo  ill  as  that  he  could  not  have 
come  to  the  Trial,  they  had  been  good  Evi- 
dence •,  and  now  by  the  Act  of  God  he  is  dis- 
abled to  confulc  his  Rental,  the  fame  Reafon 
therefore  holds ;  he  alfo  gave  Evidence  of  what 
he  remembered  befides.  Ibm. 

.    16.  Exemplification. 

See  the  Statute  3  £s?  4  E.  6.  c.  4.  13  Etiz. 
c.  6.  touching  the  Exemplification,  or  conftat  of 
Inrollment  of  Letters  Patent,  and  making  them 
Evidence;  and  alfo  Statute  17  Eliz.  c.  9.  §  8. 
touching  the  Exemplification  of  Records  of  any 
Fine  or  Recovery  inrolled,  or.any  Part  thereof, 
in  the  twelve  Shires  of  Wales,  or  Counties  Pala- 
tine, and  making  them  Evidence. 

Exemplification 
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Exemplification  of  Bepojitions  taken  in  Chan- 
cery, to  prove  one's  being  of  Age  when  he  le- 
vied a  Fine,  was  allowed  as  Evidence,  and  the 
Jury  regarded  it  more  than  the  Fine's  being  re- 
verfed  for  Nonage.  Vin.  Evidence ,  115. 

In  Evidence  to  an  EJfex  Jury  at  Bar  in  Eject- 
ment, Maynard  for  the  Defendant,  offered  an 
Exemplification  under  the  Great  Seal  in  1588.  of 
Depositions  in  Chancery,  whereby  a  Conveyance 
made  in  1586.  and  loft,  was  proved;  and  the 
Court  agreed,  that  being  fo  old,  and  the  Re- 
cords of  the  Rolls  burnt  fince,  it  is  good  Evi- 
dence, and  alfo  in  regard  it  was  given  in  Evi- 
dence in  a  former  Trial  at  Bar.  Ibm.  1 1 6. 

Copy  of  Depojitions  generally  are  not  to  be  ex- 
emplified or  allowed,  nor  is  the  Exemplification 
of  a  Will  under  the  Great  Sea!.  Ibm. 

Exemplification  of  Letters  Patent,  of  a  Grant 
of  Fee-Farm  Rents,  was  produced,  but  fo  far 
only  as  concerned  this  Grant,  and  held  good 
in  Carth.  209.  Yet  in  Chancery  Pre.  59.  the 
Exemplification  of  part  of  a  Patent  was  not 
allowed  to  be  read  in  Evidence  (notwithftand- 
ing  the  Statute  3  &  4  E.  6.  and  13  Eliz.)  in 
a  Cafe  where  the  other  Side  have  not  Time  to 
confult  the  Patent  Roll,  and  fo  may  be  furprifed 
by  an  imperfect  Exemplification.  Ibm.  116. 

To  prove  the  Delivery  of  Goods  to  a  Matter 
of  a  Ship,  an  Exemplification  of  the  Entry 
thereof  was  offered  in  Evidence,  which  Entry 
was  made  in  the  Cuflom-Houfe  Books  at  Rot- 
terdam,  attefted  by  a  public  Notary,  and  fealed 
with  the  public  Seal  there  •,  but  the  Court 
would  not  permit  the  Exemplification  to  be 
given  in  Evidence.  Ibm.  iij. 

16.  Hand- 
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17.  Hand-writing. 

In  Debt  upon  a  fingle  Bill,  upon  non  eft  FaSlum 
pleaded,  one  fubfcribing  Witnefs  gave  full  Evi- 
dence of  the  Sealing  and  Delivery ;  the  other 
Side  produced  a  Witnefs  of  the  fame  Name  and 
Sirname  with  the  other  fubfcribing  Witnefs,  who 
acknowledged  that  the  Hand  was  very  like  his, 
but  that  it  was  not  his  Hand,  and  that  he  never 
knew  either  of  the  Parties,  nor  the  other  Witnefs* 
neither  could  the  other  Witnefs  fay  that  he  was 
the  Man,  and  both  their  Reputations  being  prov- 
ed good,  Holt  Ch.  J.  ordered  both  to  write  their 
Names,  which  they  did,  and  left  it  to  the  Jury, 
who  found  for  the  Plaintiff.  Ibm.  133. 

In  the  Trial  of  the  feven  Bifhops,  Towel  J. 
declared,  in  the  proving  of  Lord  Chicbefter's 
Kand,  that  in  civil  Aclions  zflender  Proof  was 
fufficient  to  make  out  a  Man's  Hand,  as  by 
Letter,  or  the  like  ;  but  in  criminal  Cafes,  the 
Proof  ought  to  be  pqfttive  and  fubftantial,  not 
by  Belief ;  but  the  Court  was  divided.  Ibm. 
222. 

Where  there  are  two  Witnefies  to  a  Deed, 
who  are  dead,  if  there  befall  Evidence  to  prove 
one  of  their  Hands,  and  any  Evidence  that  En- 
deavours have  been  ufed  to  find  one  to  prove 
the  other's  Hand,  this  is  fufficient,  for  perhaps 
the  Witnefs  was  a  Stranger.  Ibm.  223. 

To  prove  a  Hand-writing  by  fimilitude,  and 
by  thofe  who  have  known  the  Hand,  though 
the  Party  was  not  feen  to  write  ir,  in  Sidney's 
Cafe  was  allowed  fufficient  Proof  of  a  treafonable 
Writing  •,  for  it  is  as  much  Proof  as  the  Thing 
is  capable  of  \  though  Sidney  faid,  it  had  been 

declared, 
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declared  in  Lady  Can's  Cafe,  to  be  no  lawful 
Evidence  in  criminal  Cafes.  Ibtn. 

In  Crosby's  Cafe,  Camparifon  of  Hands  was 
held  not  to  be  good  Evidence  in  Treafon,  un- 
lefs  the  Papers  are  found  in  the  Cuftody 
of  the  Perfon  himfelf,  and  not  of  another ; 
nor  is  it  fufficient  for  the  original  Foundation 
of  an  Attainder,  but  if  the  Eadt  be  otherwife 
proved,  it  may  be  well  ufed  as  circumftantial 
Evidence ;  but  to  convicl  on  Jimilitude  of  Hands, 
is  to  run  into  the  Error  of  Sidney's  Cafe.  Ibm. 

In  Debt  upon  Bond,  and  non  eft  Faclum 
pleaded,  a  Witnefs  fwore  his  Hand  was  fub- 
fcribed  as  a  Witnefs,  but  did  not  fee  the  Obli- 
gation fealed  and  delivered,  and  that  he  never 
fet  his  Hand  as  a  Witnefs  but  where  he  faw 
the  Sealing  and  Delivery  ;  upon  this,  one  was 
fworn  to  prove  the  Hand-writing  of  the  other 
Witnefs,  who  was  dead,  which  was  oppofed  ; 
but  Holt  Ch.  Juftice  faid,  a  Man  mall  not  lofe 
his  Obligation  becaufe  they  have  tampered  with' 
his  Witnefs,  and  he  allowed  the  Plaintiff  to 
prove  his  Obligation  by  Comparifon  of  the  Hand 
of  the  other  Witnefs.  Ibm. 

A  Deed  at  Warwick  Aflizes  1699  was  pro- 
duced, to  which  there  were  two  Witneftes,  one 
of  whom  was  blind;  and  by  Holt  Ch.  J.  the 
Deed  was  admitted  to  be  proved  by  the  other 
Witnefs,  and  read,  or  it  might  be  proved  with- 
out proving  the  Death  of  the  blind  Witnefs,  or 
even  having  of  him  at  the  Trial,  proving  only 
his  Hand  •,  and  fo  ic  was  done  here.   Ibm. 

Debt  on  Bond  by  G.  as  Executor  of  C  againft 
AT.  which  C.  happened  to  be  the  only  fur- 
furviving  fubfcribing  Witnefs,  whofe  Subfcrip- 
rion  was  proved  by  Parity  of  Hands,  and,  by 
Parker  Ch.  J.  G.  being  difabled  by  proving  the 

Will, 
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Will,  is,  as  if  there  was  no  Witnefs,  where  Pa- 
rity of  Hands  may  be  allowed  :  So  in  Cafe  of 
Depofi  tions  in  Chancery  taken  before  any  Inter  eft 
accrues  to  the  fubfcribing  Witnefs,  &c.  after 
he  had  made  his  Subfcription,  this  may  be 
proved  by  Parity  of  Hands.  Ibm. 

Where  a  Witnefs  would  fwear  to  the  Hand- 
writing of  another,  he  mud  be  able  to  fay,  he 
has  feen  him  write,  unlefs  where  there  hath 
been  any  fixed  Correfpondence  by  Letters,  and 
that  it  can  be  made  out  that  the  Party  writing 
fuch  Letters,  is  the  fame  Perfon  who  arrett- 
ed the  Deed,  and  then  that  will  be  fufficient. 
Ibm.  224. 

Cafe  on  a  Promiffory  Note  for  10/.  attefted 
by  two  Witneffes,  one  of  them  faid  his  Name 
was  very  like  his  Hand,  but  he  never  faw  the  Note 
executed,  for  he  remembered  the  Time  when 
he  was  called  in  to  witnefs  fome  Writings,  there 
were  only  two  half  Sheets  ftamped,  but  no  fuch 
Paper  as  the  Note  was  attefted  by  him  ;  the 
other  Witnefs  faid  the  fame  •,  upon  which  the 
Plaintiff  produced  the  two  half  Sheets,  and  the 
Witneffes  fwore  to  the  Execution  of  them: 
Whereupon  Pratt  Ch.  J.  left  it  to  the  Jury, 
on  the  Similitude  of  Hands  between  the  Deeds 
proved  and  the  Note,  and  the  Jury  found  for 
the  Plaintiff.  Ibm. 

Two  Witneffes  to  a  Bond,  one  mad,  and  ia 
Bedlam,  and  [he  other  in  Africa  *,  on  an  Order 
to  prove  an  Exhibit  viva  voce  in  Chancery,  a 
Witnefs  proved  this  Fact,  and  their  Hands  to 
the  Bond,  as  if  dead :  But  if  both  Witneffes  are 
beyond  Sea,  proving  the  Hand  of  the  Party  is 
not  fufficient-,  it  is  ufua!  only  to  prove  the  Hand 
of  one  of  the  Witneffes-,  and  that  they  are  beyond 
Sea.  Ibm. 

17.  Inaueft 
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18.  Inqueft  of  Office. 

An  Inqueft  of  Office  is  no  conclufive  Evidence ; 
nor  is  an  Inquifuion,  where  there  is  no  Commif 
fion  to  warrant  it,  unlefs  in  the  Cafe  of  an  old 
Inquifuion  poft  mortem,  which  may  be  read  as 
Evidence,  without  producing  the  Commiflion. 
Vin.  Evid.  120,  12-1. 

19.  Inrolment  of  Deeds. 

Inrolment  of  a  Deed,  which  needs  no  In- 
rollment,  is  no  Evidence:  Where  the  Eft  ate 
paffes  by  the  Inrollment,  as  by  Bargain  and  Sale, 
there  it  is  Evidence  ;  but  where  it  is  only  for 
fafe  Cuftody,  there  it  is  not,  otherwife  than  againft 
the  Party  who  fealed  it,  and  all  claiming  under 
him,  and  fo  far  it  (hall.  lbm.  121. 

See  10  An.  c.  i8.  how  to  make  the  Inrol- 
ment Evidence. 

20.  Infpeximus. 

It  is  faid  an  Infpeximus  of  a  Deed  in  rolled 
in  Chancery,  is  not  to  be  (hewn  in  Evidence, 
unlefs  it  be  a  Bargain  and  Sale  inrolled  there; 
for  if  it  be  a  Deed  of  Feoffment,  the  Deed  it- 
felf  muft  be  produced,  for  the  Infpeximus  is  no 
Matter  of  Record  :  But,  by  Rolle  Ch.  J.  though 
it  be  the  Infpeximus  of  the  Inrolment,  and  not 
of  the  Deed  itfelf  yet  if  it  be  of  an  antitnt 
Deed,  it  may  be  given  in  Evidence.  Ibm. 

In  Eje&ment  at  the  Bar,  the  Defendant  gave 
in  Evidence  an  Infpeximus  of  a  Leafe  made  by 
the  Abbot  of  B.  which  the  Court  difallowed, 
being  a  private  Deed,  and  may  be  forged,  and 

an 
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an  Infpeximus  lies  only  of  Matter  of  Record; 
whereupon  they  (hewed  an  Allowance  of  the  fame 
Deed  in  the  Court  of  Augmentations,  which 
per  Curiam  is  good  againft  the  King.  Ibm. 

A  Conftat  or  Infpeximus  of  Letters  Patent, 
made  fince  27  H.  8.  may  be  pleaded  by  the 
King's  Patentees,  or  any  claiming  under  them, 
as  well  againft  the  King  as  any  other.  Ibm.  122. 

21.  Journal. 

Journal  of  the  Houfe  of  Commons  is  no  Evi- 
dence, for  they  have  no  Power  to  give  an  Oath: 
But  the  Journal  of  the  Houfe  of  Lords  was  prov- 
ed, and  admitted  in  the  Bifhops  Trial  to  prove 
the  King's  Speech  1662.  and  the  Opinion  of  the 
Houfe  of  Lords  about  the  King's  Power  in  Ec- 
clefiaftical  Affairs.  Ibm,  122. 

22.  Libels. 

The  finding  two  or  three  Copies  of  a  Libel 
in  a  Perfon's  Chamber,  without  difcourfing  of 
it,  or  delivering  of  it  out,  is  no  Publication. 
Per  Cur'.  Ibm.  228. 

Depofitions  before  a  Juftice  of  Peace,  the  De- 
ponent being  dead,  is  Evidence  only  in  Felony* 
but  not  in  an  Information  for  a  Libel  againft 
the  Government.  Ibm. 

If  a  Libel  be  made  in  Writing,  and  after- 
wards burnt  and  one  remembers  the  Contents, 
and  dictates  to  another,  who  writes  it,  the 
Writer  is  Maker  of  a  Libel :  He  who  takes  a 
Copy  of  a  Libel  in  Writing,  though  he  be  noc 
the  Author,  is  guilty  of  making  a  Libel  \  per 
Holt  Ch.  J.  Ibm.  See  2  Salk.  417.  good  Matter 
on  this  Diftindion. 

Printing 
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Printing  a  Libel  is  a  Publication ;  and  if  a 
Man  is  not  able  to  give  an  Account  how  he 
came  by  ir,  it  makes  him  the  Printer,  and  of 
Confequence  the  Publifher;  fo  the  Delivery  by 
a  Printer  to  S.  is  a  Publication  by  the  Printer, 
and  the  Receiver  is  an  Aclor  in  that  Publication, 
if  he  doth  not  forthwith  carry  it  to  a  Magiftrate : 
If  a  Libellous  Paper  be  found  in  a  Man's  Cufto- 
dy,  as  upon  a  Shelf  in  one's  Houfe  or  Shop 
(which  was  the  prefent  Cafe)  it  (hall  be  thought 
he  printed  it,  unlefs  he  can  give  a  good  Ac- 
count how  he  came  by  it,  to  excufe  himfelf ; 
per  Parker  Ch.  J.  Hill.  Vac.  3  Geo.  at  Guild- 
hall. Rex  and  Strahan,  who  was  a  Bookfeller, 
and  found  Guilty.  Ibm.  229. 

23.  Marriage,  and  Marriage  Agreement. 

Confiant  Reputation  (hall  be  allowed  Proof 
of  Marriage  and  Orders  5  per  Holt  Ch.  J.  Ibm. 
235- 

What  can  be  a  greater  Evidence  in  a  Court 
of  Law,  to  fhew  there  was  no  Marriage,  than 
a  Sentence  in  the  Spiritual  Court,  by  a  regular 
Suit,  and  pronounced  in  the  Life-time  of  the 
Parties,  that  they  were  guilty  of  Fornication, 
and  Proof  of  the  commutation  Money  by  the 
fuppofed  Father.  Ibm.  129,  235. 

For  the  Proof  of  a  Marriage,  was  given  in 
Evidence  Cohabitation  for  twenty  Tears  ;  that 
they  came  to  Town,  and  lodged  in  Town  5 
that  the  Hufband  was  a  Papift,  and  they  were 
married  by  a  Papift,  to  wir,  the  Portugal  Am- 
baflfador's  Chaplain,  for  which  Reafon  no  other 
Perfon  was  prtfent:  That  the  Hufband  in  his 
Life- time  acknowledged  her  his  Wife,  and  defired 
the  Witneffes  to  ufe  her  asfucbj  and  that  a  little 

before 
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before,  and  on  the  Day  of  his  Death,  declared 
in  the  Prefence  of  his  Phyfician,  and  feveral 
other  WitnefTes,  that  he  was  married  to  her. 
Ibm.  And  it  was  fo  found. 

A.  and  'M.  were  married  at  the  Fleet  by  diffe- 
rent Names,  and  an  Entry  made  in  the  Regifter 
there,  of  the  Marriage  on  Tuch  a  Day,  by  their 
different  Names ;  in  the  Spiritual  Court  this  was 
fentenced  a  good  Marriage,  and  that  Sentence 
affirmed  in  the  Delegates  :  Now  on  a  Trial  at 
Bar  between  a  Daughter  of  that  Marriage,  and 
a  Daughter  of  a  former  Marriage  -,  the  Father 
being  dead,  it  was  found  a  Marriage.  Ibm. 

A  Marriage  was  not  allowed  on  a  Trial,  it 
being  fignified  to  the  Court,  that  a  Sentence  in 
the  Arches  had  been  given,  that  theYe  was  no 
Marriage,  and  the  Temporal  Courts  mud  give 
Credit  thereto,  till  it  is  reverfed,  for  it  is  a 
Matter  of  meer  fpiritual  Cognifance.  Ibm. 
236. 

In  Debt  upon  an  Obligation,  Coke  Ch.  J. 
,  faid,  and  that  fo  was  the  Opinion  of  the  Civi- 
lians, that  a  Difagreement  to  a  Marriage  had 
under  Age  of  Con  fen  t,  ought  at  Age  to  be  pub- 
lifhed  in  Court,  otherwife  the  Ififue  may  be  ba- 
flardized  •,  for  a  Difagreement  in  Writing  is 
not  fufficient,  nor  a  good  Proof.  Ibm. 

In  Affumpfit  on  a  Contrail  to  marry,  any 
lawful  Impediment  may  be  given  in  Evidence  \ 
'  as  that  the  Parties  were  within  the  Levitical  De- 
grees, &c.  for  this  m*akes  the  Promife  void  ; 
but  it  is  otherwife  of  a  Prce-contraft.  If  fuch 
a  Promife  be  not  in  Writing,  the  Defendant 
may  give  in  Evidence  the  Statute  29  C.  2.  c.  3. 
and  if  the  Woman's  Promife  does  not  bind,  the 
Man's  Promife  is  but  nudum  paclum,  the  Pro- 
mife therefore  mull  be  mutual.  Ibm.     Yec, 
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If  there  be  an  exprefs  Promife  of  the  Marriage 
by  the  Man,  and  the  Woman  countenance  it* 
and  by  her  Adtions  behaves  herfelf  fo  as  if  (he 
agreed  to  the  Marriage,  though  there  be  no 
aclual  Promife,  yet  this  (hall  be  fufficient  Evi- 
dence of  a  Promife  on  the  Woman's  Side,  Ibm. 

24.  Notary  Public,  Certificate. 

It  was  refolved  that  a  Copy  of  an  Agreement 
regijired  in  Holland,  and  attefted  by  a  Public 
Notary  there,  may  be  given  in  Evidence  for 
the  Defendant,  as  he  proved  that  the  Plaintiff 
took  out  another  Copy  of  the  fame  Agreement, 
but  would  not  now  produce  it  •,  for  it  is  plain 
he  knew  of  the  Agreement,  and  could  not  be 
fiirprifed.  Ibm.  123. 

And  in  the  above  Cafe  the  Court  held,  that  a 
Plaintiff  who  was  in  Holland  might  make  Af- 
fidavit there,  and  get  it  attefted  by  a  Public  No- 
tary, and  that  it  fliould  be  fufficient  Evidence 
to  hold  the  Defendant  here  to  Special  Bail. 
Ibm. 

25.  Perjury. 

Exception  was  taken  to  a  Witnefs,  that  he 
was  convicl  of  Perjury,  and  a  Copy  of  a  Verdift 
in  Oliver's  l!ime,  on  which  there  was  no  Judg- 
ment%  was  offered  ;  but  the  Court  would  not 
admit  the  Evidence,  becaufe,  by  the  Alte- 
ration of  Government,  all  was  difcontinued  j 
but  it  was  agreed,  that  Evidence  viva  voce 
might  be  given  to  prove  him  perjured  :  The 
other  Side,  to  eftablifh  the  Witnels's  Credir, 
produced  a  Pardon  of  the  Perjury  ;  but  per 
Cur.  this  will  not  do,  for  it  cannot  reftore  him 
to  his  Credit.  Ibm.  244. 

A  falfe 
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A  falfe  Oath  any  Way  conducive  to  the  Mat* 
ter  in  Ijfue,  or  a  guide  to  the  Jury,  though  only 
circumftantial,  it  is  Perjury  ;  fo  if  it  tend  to  the 
Difcovery  of  Truth,  though  but  a  Circumftance, 
it  is  Perjury  -,  but  to  tell  an  impertinent  Tale, 
nothing  to  the  Purpofe,  is  not  fo.  Ibm.  Yet  if 
a  Man  fpeak  to  the  Credit  of  a  Witnefs,  not 
directly  to  the  Iflue  •,  if  his  Evidence  be  falfe  it 
is  Perjury. 

As  at  a  Trial  the  Queftion  was  upon  Money 
lent,  and  it  being  objected  that  it  was  improbable, 
that  the  Plaintiff  who  was  a  cautious  Man 
fliould  lend  fuch  a  Sum  without  a  Note,  a  Wit- 
nefs was  produced  to  prove  that  he  had  lent 
a  greater  Sum  to  a  Perfon  then  in  Court  without 
a  Note,  which  Perfon  fwore  he  did  not:  And 
upon  Motion  to  file  an  Information  of  Perjury 
againft  him  for  the  Oath,  the  Court  held  it 
reafonable.  Ibm. 

To  convict  a  Man  of  Perjury  a  probable 
Evidence  is  not  enough,  the  Evidence  muft 
be  ftrong  and  clear,  and  more  numerous  than 
the  Evidence  for  the  Defendant;  it  is  otherwife 
only  Oath  againft  Oarh.  Ibm. 

A  Perfon  fwore  he  faw  and  read  fuch  a  Deed, 
and  it  proved  on  the  Trial  co  be  only  the  Coun- 
termart which  he  faw,   this   is  no  other  than   a    ' 
Miftake,  but  no  Perjury.  Ibm. 

Perjury  may  be  committed  in  circumftantial 
Matter,  but  the  Circumftance  muft  be  very 
material,  and  of  that  weighr,  that  without  ir, 
there  is  no  Hope  to  find  Credit  with  the  Jury 
Ibm. 
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26.  Prefumption. 

Frefumptions  are  of  three  Sorts,  Violent,  Pro- 
bable and  Light  -,  Violent  is  many  Times  plena 
Probaiio,  a  full  Proof,  the  Probable  moveth 
little;  and  the  Light  not  at  all.  Ibm.  124. 

If  a  Deed  of  Feoffment,  of  forty  Years  (land- 
ing, be  given  in  Evidence,  and  Poffeffion  hath 
always  gone  along  with  it  •,  per  Coke  Ch.  J.  Li- 
very (hall  be  intended,  though  it  cannot  be 
proved  ;  but  if  the  Jury  find  all  the  Matter 
fpecially,  the  Court  cannot  adjudge  it  a  good 
Feoffment  without  Livery ;  and  though  a  Jury 
may  find  a  Thing  upon  Prefumption,  yet  the 
Court  ought  to  judge  upon  what  appears  upon 
Record.  Ibm.  125. 

In  Things  of  great  Antiquity  Omnia  pr<efu- 
muntur  folenniter  effe  acla.  Ibm.  12  5.  See  12  Rep. 

3>  4- 

After  long  Poffeffion,  as  for  twenty-five  Years, 

Livery  and  Seifin  (hall  be  prefumed,  for  it  is  as 
much  favoured  in  Law  as  in  Equity.  Ibm.  126. 

After  a  great  length  of  Time,  as  forty  Years 
Poffeffion  of  a  Copyhold,  under  a  Will,  a  Sur- 
render to  the  UTe  of  a  Will  (hall  be  prefumed 
and  fupplied;  for  they  are  kept  by  the  I^prd 
and  his  Stewards,  who  are  often  changed,  and 
generally  negligent,  and  Surrenders  may  be  loft 
without  the  Default  or  Negligence  of  the  Party. 
Ibm. 

Length  of  Time  is  only  a  Prefumption  of 
Payment,  and  there  is  a  Difference  between 
Debts  and  Legacies,  as  to  their  Antiquity.  Le- 
gacies always  appear  upon  the  Face  of  the  Will, 
and  fo  an  Executor  knows  what  he  hath  to  pay, 
without  requdl  -,  but  for  Debts  and  other  dor- 
mant 
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mane  Demands  againft  which  the  Executor  can- 
not provide  without  Notice,  the  Statute  had, 
Reafon  to  limit  the  Time.  Ibm. 

Where  two  Falls  are  alledged  againft  the 
fame  Man,  and  it  be  queftioned  whether  it  be 
the  fame  Man,  it  is  fufficient  that  it  be  fo  re- 
ported, unlefs  another  of  the  fame  Name  be 
produced.  Ibm. 

27.  Priority  of  Birth. 

A  Man  had  eight  Sons,  the  three  laft  were 
all  born  at  a  Births  and  in  Ejeftment  (thtfioe 
eldeft  being  all  dead  without  Iffue)  the  Queftion 
was,  which  of  the  three  was  eldeJU  They  were 
baptized  by  the  Names  of  Stephanus,  Fortunatus, 
and  Achicus.  Declarations  of  the  Father  were 
proved,  that  Achicus  was  the  Toungefi,  and  that 
he  took  the  Names  from  St.  Paul  in  his  Epiftles: 
The  Son  of  Fortunatus  was  LelTor  of  the  Plain- 
tiff j  et  e  con.  it  was  proved  from  the  Declara- 
tions of  one  M.  F.  who  was  a  Relation,  and  at 
the  Birth,  that  upon  the  Birth  of  the  fecond 
Child,  (he  took  a  String  and  tied  it  round  the 
Arm  to  know  one  from  the  other,  t£c.  Ob- 
jedion  was  made,  that  the  Declaration  of  this 
Woman  was  not  Evidence,  in  regard  it  wasfmce 
the  Death  of  the  fifth  Son,  when  there  was  a 
Difcourfc  about  this  Matter  •,  but  what  this 
Woman  faid  foon  after  the  Birth  was  allowed 
in  Evidence,  when  there  was  no  Profpecl:  of 
a  Controverfy.  Ibm.  247.  Per  Reynolds,  C.  B, 
at  Lent  Affizcs  Com.  Devon  1731. 
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28.  Probate. 

Will  proved  under  the  Seal  of  the  Bijhop  is 
only  an  Eftoppel :  And  the  Probate  of  a  Will, 
where  it  refpe&s  Lands,  is  no  Evidence  at  Com- 
mon Law ;  nor  is  the  Examination  of  Wit  Defies 
of  the  Probate  to  be  made  ufe  of  at  Common 
Law.  Ibm.  126. 

At  Rygate,  Surrey,  Summer  AtTizes,  10  W.  3. 
it  was  ruled  by  Holt  Ch.  J.  upon  the  Evidence, 
that,  becaufe  in  the  Spiritual  Court  after  Probate 
of  a  Will,  fix  Months  are  allowed  to  regifter  it, 
and  when  it  is  regiftred,  it  is  by  the  Original, 
but  the  Probate  hfigned  by  the  Regijler  only,  up- 
on the  Attefiation  and  Examination  of  the  Proc- 
tor, a  Will  therefore  proved  in  1666,  in  the 
Archdeacon's  Court  of  London,  and  the  Office 
in  the  Fire  of  London  was  burnt  foon  after,  and 
the  Probate  produced  in  Evidence  to  prove  the 
Will  with  all  thefe  Circumftances ;  it  was  de- 
nied by  Holt  Ch.  J.  to  be  good  Evideuce  to 
prove  the  Will.  Ibm.  127. 

In  the  Cafe  of  Lady  Jones  and  Lord  Say  and 
Seal,  M.  2  G.  2.  Cane.  Though  the  Will  was 
made  in  1685.  the  Court  would  not  allow  the 
Probate  to  be  read,  it  being  only  in  Nature  of 
a  Copy,  and  unlefs  the  Original  be  loft  cannot  be 
read  as  to  Lands.  Nota  -,  The  Will  in  a  former 
Caufe  was  proved,  and  an  Order  obtained  for 
reading  the  Depofitions  in  that  Caufe,  but  the 
Will  produced  not  being  marked  by  the  Exa- 
miner as  an  Exhibit,  Objection  was  therefore 
made  to  its  being  read,  but  the  Will  being 
fet  forth  in  his  Verbis  in  the  Interrogatory,  and 
being  examined  in  Court  with  it,  the  Will  was 
ordered  to  be  read,  but  it  was  agreed  it  could 
not  be  read  out  of  the  Interrogatory r,  becaufe 

that 
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that  is  no  more  than  a  Copy,  and  only  Evidence 
when  the  Original  is  loft.  And  King  Chancellor 
examined  the  Officer  who  produced  the  Will 
where  he  had  ir,  though  no  Order  was  in  the 
Caufe  to  examine  viva  voce.  Ibm.  See  Ibm.  259, 
260. 

29.  Record. 

When  the  Party  makes  a  Title  by  Record,  he 
mud  fhew  it  under  the  Great  Seal,  unlefs  it  be 
in  the  fame  Court,  for  a  Man  in  Pleading  can- 
not make  to  himfelf  a  Title  in  any  Cafe  by 
Record,  without  fo  mewing  of  it.  Ibm.  130. 

A  Deed  of  Ufes  was  loft,  and  to  fupply  it* 
Evidence  was  given  that  it  had  been  formerly 
produced  in  Evidence  in  the  Exchequer,  upon 
an  Alienation  there  queftioned,  and  the  Record 
thereof  was  (hewed  ;  and  this  was  allowed  for 
Evidence.  Ibm.  131. 

No  particular  Crime  (hall  be  proved  againft 
a  Witnefs,  unlefs  the  Record  of  his  Conviction 
be  produced.  Ibm. 

£o.  Reputation.     See  Marriage. 

The  Judges  fhall  conftrue  Words  as  they  are 
intended  and  underftood  in  the  Places  where  the 
Land  demanded  lies.  Ibm.  132. 

Ufage  may  expound  antient  Charters  where 
the  Words  are  obfcure  and  obfolete,  and  may 
bear  feveral  Senfes  5  but  contra  where  the  Char- 
ter is  of  modern  date.  The  Reputation  and 
Declaration  of  People  may  be  given  in  Evidence 
to  explain  old  Words,  in  a  Conveyance  ;  in  the 
Defcription  of  an  Eftate  or  Lands,  no  WitnefTes 
fhall  be  aiked  how^  the  Defendant  (lands  af- 
fected, where  the  King  is  Party;  but  if  the 
H  4  Defendant 
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Defendant  gives  Evidence  of  a  general  Reputa- 
tion, it  may  be  anfwered  for  the  King  by  par- 
.ular  Instances,  Ibm.  132.  Vide  Ibm.  249. 

31.  Rule  of  Court. 

It  was  ruled  by  Trek  Ch.  J.  at  Guildhall,  P. 
10  IV.  3.  That  at  a  Trial  at  Isife  Prius,  a  Rule 
of  Court,  produced  under  the  Hand  of  the  pro- 
per Officer,  is  in  itfelf  an  Original,  and  there  is 
no  need  to  prove  it  a  true  Copy.  Ibm.  132. 

32.  Seals. 

The  Seal  of  Brecknock  is  Evidence;  fo  is 
that  of  Cbcjlcr.  And  the  Courts  at  IVejtminfter 
ought  to  take  Notice  of  the  Seal  of  the  Grand 
Sejfwns  in  Wales,  their  Authority  being  by  Aft 
of  Parliament,  and  the  Profits  of  thofe  Seals 
are  appointed  to  be  paid  into  the  Court  of  Ex- 
chequer ;  and  by  Moreton  Serjeant,  he  never 
knew  the  Seal  of  any  Court  denied  in  Evidence. 
Ibm. 

23.  Sentence  in  the  Exchequer. 

}  Upon  a  Seifure  of  Goods,  as  Brandy,  65V.  if 
the  Prcpiriy  be  once  determined  in  the  Exche- 
quer upon  an  Informa:ion,  i£c.  and  the  De- 
fendant acquitted,  the  Trial  fhall  not  afterwards 
be  drawn  over  again  in  another  Aclion.  So  if 
Goods  be  condemned,  the  Parry  is  bound  by  ir, 
and  fhall  not  have  Liberty  afterwards  to  conteft 
this  in  a  collateral  Aclion.  Ibm.  133. 


Of 
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Of  Evidence  by  Records,  (a)  Books,  Deeds, 
and  other  Writings. 

If  the  Iflue  be  a  Recognizance  or  nor,   a  Recogni- 
Rccognizance  with  a  Defeazance  is  good  Evi-  "ncc- 
dence.  Flo,  14.     So  of  an  Agreement,  a  fpc-  Agwment. 
cial  Agreement  will  prove  it.  Plo.  8. 

A  Licence  to  alien  Land,   or  a  Pardon  for  Tenure/. 
Alienation  of  Land,  was  held  by  a  common  Hf 
Preemption,  to  be  a  good  Proof  that  the  Land 
was  held  in  Capite. 

Ancient  Deeds  may  be  given  in  Evidence,  J^?^877- 
although   the   Execution    of  them  cannot   be  Decds. 
proved . 

Where  there  are  two  Witnefies  to  a  Deed, 
who  are  dead,  if  there  be  full  Evidence  to 
prove  one  of  their  Hands,  and  that  there  have 
been  Endeavours  to  find  out  Proof  of  the 
other's  Hand,  it  is  Efficient.  Ccmberbatcb 
248.  n 

He  that  takes  out  a  Copy  of  Part  of  a  Re-  ?°P?  °f  a 
cord,  mud  at  lead  take  out  fo  much  as  con-    ccor  * 
cerns  the  Matter  in  Queftion,  or  elfe  the  Court     . 
will  not  permit  it  to  be  read. 

{a)  The  bare  producing  the  Pofiea  is  no  Evidence  of  the 
Verdid,  without  ihcwing  a  Copy  of  the  final  Judgment. 
{b)  Becaufe  it  may  happen,  that  the  Judgment  was  arrett- 
ed, or  a  new  Trial  granted.  Bat  it  is  good  Evidence, 
that  a  Trial  was  had  between  the  fame  Paries,  fo  as  to 
introduce  an  Account  of  what  a  Witnefs  fwore  at  that 
Trial,  who  is  fincedead.   Per  Pratt  Ch.  J.   I  Str.  i6z. 

{b)  Not  enough  to  give  in  Evidence  a  Copy  of  a  Judg- 
ment, though  it  be  indorfed  to  have  been  examined  by  the 
Clerk  of  the  Treafury,  becaufe  it  is  not  Part  of  the  necef- 
fary  Office  of  fuch  Clerk,  for  he  is  only  intnifted  to  keep 
the  Records,  for  the  Benefit  of  all  Men's  perufal,  and  no; 
to  make  out  Copies  of  them.  Qilh.  Lotm  of  £-.:;.  25, 

To 
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To  prove  a  Feoffment,  a  Deed  of  Feoffment 
is  fhewed,  but  no  Livery  is  indorfed,  if  Pof- 
feffion  has  gone  with  the  Deed,  it  is  good  Evi- 
dence. Roll.  Rep.   1  Part  132. 

Upon  Not  guilty  to  an  Information  upon  a 
penal  Law,  a  Provifo  to  excufe  him  may  be 
given  in  Evidence.  Jones  Rep.  38. 

If  a  Man  prefcribe  in  a  Non  decimando  gene- 
rally, he  cannot  give  a  Bull  in  Evidence.  PaU 
mer9s  Rep,  38. 

A  Deed  with  the  Seals  torn  off  was  admitted 
to  declare  Ufes.  Palmer's  Rep.  403,  405. 

Upon  Motion,  a  Rule  was  made  by  Confent, 
that  a,  Deed  fhould  be  allowed  in  Evidence  at 
the  Affizes  without  proving  of  it.  Vin.  Abr. 
Tit.  Evid.  52.  pi  5.  cites  1  Sid.  269.  pi  23, 
Trin.   ly  Car.  2.  Anon9. 

Records  prove  themfelves,  and  cannot  be 
proved  by  Witneffes;  but  Copies  of  them  muff, 
and  are  good  Evidence  ;  and  fo  may  any 
Thing  done  in  the  County-Court,  Court-Ba- 
ron, or  Hundred- Court,  &c.  be  proved  by 
Witneffes. 

A  Copy  of  a  Record  being  fworn  to  be  a 
true  one,  fhall  be  admitted  to  be  given  in 
Evidence,  and  no  Rafure  or  Interlineation 
fhall  be  intended.  10  Coke  92.  Layfield's 
Cafe. 

Where  a  Record  is  loft,  a  Copy  of  it  may 
be  read,  without  fwearing  a  true  Copy,  for  the 
Record  is  in  Cuftody  of  the  Law,  and  not  of 
the  Party,  and  therefore  if  loft,  there  ought  to 
be  no  Injury  arifing  to  the  Party's  private 
Right,  and  coniequentiy,  if  it  be  loft,  the  Copy 
mull:  be  admitted  without  fwearing  any  Exa- 
mination concerning  ic,  fince  there  is  nothing 
With  which  the  Copy   can  be  compared,  and 

therefore 
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therefore  it  mud  be  prefumed  true  without  Ex- 
amination. Gilb.  Law  of  Evid.  22,  23. 

A  Copy  of  a  Conviction  upon  an  Indictment 
of  Trefpafs,  &c.  (hall  not  be  admitted  Evidence 
fingly  by  icfelf  in  an  Action  of  Trefpafs,  csV. 
but  with  Evidence  it  (hall. 

The  Copy  of  the  Decree  of  Tithes  in  London 
has  been  often  given  in  Evidence,  without  prov- 
ing it  a  true  Copy,  becaufe  the  Original  is  loft. 
1  Vent.  257.  Gilb.  L.  of  Evid.  23. 

So  a  Recovery  of  Lands  in  antient  Demefne 
was  given  in  Evidence,  where  the  Original 
was  loft,  and  PofTeffion  had  gone  a  long  Time 
according  to  the  Recovery.  1  Vent.  257.  Gilb. 
L.  of  Evid.  23. 

A  Fine,  or  Common  Recovery,  may  be  given  Fine, 
in  Evidence,  though  it  be  not  under  the  Great 
Seal,  or  Seal  of  the  Court,  and  without  vouch- 
ing the  Roll  of  the  Recovery;  and  the  Part 
indented  is  the  ufual  Evidence  that  there  is 
fuch  a  Fine,  though  they  which  faw  the  Fine 
are  alfo  good  Evidence.  Plow.  410.  Style 
22. 

The  Chirograph  of  a  Fine  is  Evidence  to  all 
Perfons  of  (uch  a  Fine,  for  the  Chirographer 
is  appointed  to  give  out  Copies  between  the 
Parties  of  thofe  Agreements  that  are  lodged  of 
Record,  and  therefore  his  Copy  muft  be  admit- 
ted as  Evidence  without  further  difpure.  Trin. 
Affizes  1 701.  Gilb.  L.  of  Evid.  24.  But  where 
the  Fine  with  Proclamations  is  to  be  a  Bar  to  a 
Stranger,  there  the  Proclamations  muft  be  ex- 
amined from  the  Roll,  for  the  Chirographer  is 
authorized  by  the  Common  Law  to  make  out 
Copies  to  the  Parties  of  the  Fine  itfelf ;  yet  is 
not  appointed  by  the  Statute  to  copy  the  Pro- 
clamations, and  therefore  his  indorsement  upon 

the 
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the  Back  of  the  Fine  is  not  binding.    Gilb.  L. 
of  Evid.  26. 

When  a  Writ  out  of  a  Court  of  Record  is | 
only  Inducement  to  an  Action,  the  taking  out 
the  Writ  may  be  proved  without  a  Copy  of  it  j 
for  it  is  not  of  Record  'till  it  be  returned.  And 
fol  think  it  may,  to  prove  the  Point  in  Action, 
by  Witnefies,  or  Notes  of  it  in   a  Book   of 
Entries,  &?r. 
Bcvis  againft       Summer  Affizes  1683,    In  Debt  upon  an 
Holloway.      Efcape  upon  a  Judgment,  and  Ca.  fa.  in   the 
Court  of  the  Dean   and  Chapter   of  Peterbo-  \ 
rough,  being  an  inferior  Court  of  Pleas,    the 
Plaintiff  was  nonfuited,  becaufe  he   had   not  aj 
Copy  of  the  Plaint  or  Judgment,  but  only  the) 
fhort  Notes  of  the  Book  of  the  Court.     Aliter] 
in  Court- Baron,  &c. 

Cafe  for   refcuing  a  Diftrefs,  and  declared, 
that  he  was  feifed  in  Fee,  and  demifed  the  Pre-  i 
miffes  to  J.  S.  for  a  Year,  and  fo  from  Year  to  I 
Year,  as  long  as  both  Parties  fhould  pleafe,  ren- 
dering Rent ;  and  for  Rent  arrear  he  diftrained, 
and  the  Defendant  refcued  •,  and  on  Evidence  it 
appeared,  that  the  Demife  was  for  a  Year  cer- 
tain, and  fo  from  Year  to  Year,  and  that  the 
Leflee  fhould   not  go  away   without  giving  a 
Quarter's  Warning  ;  and  per  Holt,  C.  J.  held 
no  Variance,  for   that  the  Quarter's  Warning 
was  only  collateral.  6  Mod.  215. 
Icafe.  So  «f  *  Eeafe  be  pleaded,  a  Leafe  upon  Con- 

dition is  good  Evidence,   1  H.  8.  20.  becaufe 
the  Genus  comprehends   the  Species.     So  of  a 
Feoffment  pleaded,  a  Feoffment  upon  Condi-  ] 
tion,  or  a  Fine  which  is  a  Feoffment  of  Record,  ] 
is  good  Evidence.  44  E.  3.  39.  A  fpecial  Agree-  ' 
ment  is  Evidence  of  an  Agreement.  Plow.  8. 

Pope  ' 
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Pope  bring's  Replevin  againfl  Skinner,  who 
avows  as  a  Commoner,  becaufe  the  Beads  were 
Damage-feafant  in  the  Common.  The  Plaintiff 
pleads  in  Bar,  that  W.  was  feized  in  Fee  of 
Houfe  and  Land,  &c.  w hereunto  he  had  Com- 
mon, &V.  and  demifed  the  fame  to  Plaintiff 
on  30th  of  March  1 1  Jac.  to  hold  from  Lady- 
day  next  before  for  one  Year  *,  the  Avowant 
traverfed  the  Leafe  Modo  &  forma,  and  the  Ju- 
ry found  that  IV.  made  the  Leafe  to  Plaintiff  on 
25th  March  for  one  Year  from  thence  next  en- 
fuing;  and  held  the  Plaintiff  mould  recover; 
for  though  this  be  not  the  fame  Leafe,  yet  the 
Subftance  of  the  Iffue  is,  whether  Plaintiff  had 
fuch  a  Leafe  as  would  intitle  him  to  Common, 
and  that  he  had,  and  the  Modo  SS  forma  as 
co  the  reft  is  not  material.  Hob.  72.  Pope  v. 
Skinner. 

But  if  a  Feoffment  be  pleaded  in  Fee,  upon  Feoffment. 
IfTue  non  feoff avit  modo  &  forma,  a  Feoffment 
upon  Condition  is  no  Evidence,  becaufe  it  doth 
notanfwer  the  Iffue;  and  wherefoever  Evidence 
is  contrary  to  the  Iffue,  and  doth  not  maintain 
ir,  the  Evidence  is  not  good.  11  H.  4.  3.  Feoff  - 
ments  41,  A  Grant  in  Reverfion  is  no  Evidence, 
but  a  Leafe  and  Releafe  is,  20  H.  7.  5.  If  the 
Indorfement  be  of  a  Livery  by  Attorney,  the 
Letter  of  Attorney  muft  be  (hewed. 

To  prove  the  Sealing  and  Delivery  of  a 
Deed,  and  not  know  the  Party  that  did  ir,  is 
not  good  Evidence;  but  if  he  knows  the 
Party  upon  Sight  of  him,  it  is  good  enough. 
Kahv.  59. 

A  Shop-Book  no  Evidence  after  a  Year.  Stat.  Shop-Books. 
7  Jac.  cap.  12. 

The 
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The  Plaintiff  being  a  Brewer,  brought  an 
Action  againft  the  Earl  of  Torrington  for  Beer 
fold  and  delivered ;  and  the  Evidence  given  to 
charge  the  Defendant  was,  that  the  ufual  Way 
of  the  Plaintiff's  dealing  was,  that  the  Draymen 
came  every  Night  to  the  Clerk  of  the  Brew- 
houfe,  and  gave  him  an  Account  of  the  Beer 
they  had  delivered  out,  which  he  fet  down  in  a 
Book  kept  for  thatPurpofe,  to  which  the  Dray- 
men fet  their  Hands,  and  that  the  Drayman 
was  dead,  but  that  this  was  his  Hand  fet  to 
the  Book  ;  and  this  was  held  good  Evidence  of 
a  Delivery  ;  otherwife  of  the  Shop  Book  of  it/elf 
Jingly*  without  more,  T.  2  Ann.  Price  v.  Earl 
of  'Torrington,  before  Holt  C.  J.  at  Nifi  prius 
at  Guild-Hail,  Salk.  285.  Holt  300.  S.  C. 

Indebitatus  Affumpfit  on  a  Taylor's  Bill  •,  at 
the  Trial  before  Holt,  and  by  Holt  Ch.  J.  a 
Shop-Book  was  allowed  for  Evidence,  it  being 
proved  that  the  Servant  that  writ  the  Book  was 
dead,  and  this  was  his  Hand  •,  and  he  accuftom- 
ed  to  make  the  Entries  •,  and  no  Proof  was  re- 
quired of  the  Delivery  of  the  Goods ;  and  the 
Chief  Juftice  faid,  it  was  as  good  Evidence  as 
the  Proof  of  a  Witnefs's  Hand  to  an  Obligation; 
he  held,  that  though  the  Statute  7  Jac.  i.  c. 
j 2.  fays,  a  Shop- Book  fliall  not  be  Evidence 
after  the  Year,  yet  that  it  is  not  of  itfelf  Evi- 
dence within  the  Year.  Salk.  690.  Ld.  Raym. 
732,  733.  S.  C.  held  accordingly. 

Scrivener's  Book  to  prove  a  Confideration 
paid  (as  a  Tradefman's  Book)  is  no  Evidence 
for  himfelf,  but  for  any  other  it  is :  So  a  Tradef- 
man's Book  after  his  death.  We  have  allowed 
a  Burfer's  Book  of  a  College  for  Evidence.  Per 
Holt,  E.  6W.Q,  in  B.  R.  Smart  v.  Williams. 
Cumb.  249.     E.  6  W>  fc?  M.  B.  R.   Per  Holt 
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Ch.  J.  The  Book  of  a  Man  that  keeps  regular 
Entries,  might  be  Evidence  for  him.  M.  7  W. 
3.  B.  R.  Blackeler  v.  Crofts,  Cumb.  249, 

Shop-Books  have  fometimes  been  allowed  to 
be  read  as  Evidence  at  the  Hearing,  and  fome- 
times rejected.  Totb.  91.  Cary's  Rep.  45. 

Upon  Ifiue  AfTets  or  no  Afiets,  or  feized  or  Covin, 
not  feized,  if  one  give  a  Feoffment,  &c.  in 
Evidence,  Covin  may  be  given  in  Evidence 
by  the  other,  but  not  if  the  IfTue  be  infeoffed 
or  not  infeoffed  ;  for  it  is  a  Feoffment  tiel 
quel,  though  made  by  Covin.  Lib.  5.  60.  Hob. 
72. 

A  voluntary  Conveyance  is  not  fraudulent  be-  Voluntary 
caufe  voluntary,  but  'tis  Evidence  of  Fraud  againft  Conveyance, 
an  after  Purchafer  bona  fide ;  the  Statute  avoids 
fuch  Deeds  as  are  not  bona  fide  and  on  Confidera- 
tion,  if  made  ea  intentione  to  defraud  Purchafers ; 
therefore  this  Fraud  mult  be  found  by  the  Jury. 
Keb.  1  Part  486. 

The  Book  of  Domefday  brought  in  Court,  Domefday- 
is  good  Evidence  to  prove  the  Land  to  be  An-  Book* 
cient  Demefne.     Hob.  188. 

Copies  of  the  Court- Rolls  are  the  only  Evi-  Court-Rolls 
dence   for  Copyholders,  for  (as  Littleton,  Seft.  for  CoPX- 
75.  tells  you)  they  are  called  Tenants  by  Copy  ^rfeTarffome 
of  Court- Rolls,  becaufe  they  have  no  other  E-  Evidence  .that 
vidence,  concerning  their  Tenements,  but  only  the  Manor 
the  Copies  of  Court-Rolls.     Bat  Coke  explains  bears  an  In- 
the  Text,  and  fays,  This  is  to  be  understood  tai1  of  a  £°- 
of  Evidences  of  Alienation  •,  for  a  Releafe  of  a  ^  ^e^  ^ 
Right  by  Deed,  a  Copyholder  (that  cometh  in  Remainders 
by  Way  of  Admittance)   may  have,  and  that  (after  an  E- 
is    fufficient  to    extinguish    the  Right  of  the  ftate  Tail 
Copyholder,  which  he  that  maketh  the  Rekafe  ^-^iTa 
had-  -  beJr! ' 1S 

2  General 
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Statutes.  General  Afts  of  Parliament  may  be  given  in 

Evidence,  and  need  not  be  pleaded ;    and  fo 

Pardons.  mav  general  Pardons  given  by  Parliament,  if 
they  be  without  Excep lions  •,  but  commonly 
Advantage  of  the  Aft  is  given  by  the  Aft  it- 
felf  to  the  Offender,  without  pleading  it  •,  as 
by  the  late  (molt  truly  fo  called)  general  Aft 
of  Indemnity,  every  Perfon  thereby  pardoned, 
may  plead  the  General  Iffue,  and  give  the  Aft 
in  Evidence,  for  his  Difcharge :  Which  are  ge- 
neral, and  which  particular  Statutes,  fee  Lib.  4. 

76. 

A  private  Aft  may  be  given  in  Evidence  ex- 
emplified under  the  Great  Seal,  or  a  Copy  of 
the  Record  •,  but  a  printed  Copy  is  no  Evidence 
unlefs  it  be  proved ;  it  ought  to  be  pleaded, 
but  the  Jury  may  find  it.  Dyer  239. 

Cafe  on  a  Wager  concerning  the  Day  of  the 
Conclufion  of  the  Peace ;  and  to  prove  it  to 
be  on  the  10th  September,  the  printed  Procla* 
mation  was  produced  ;  it  was  objected,  that  it 
ought  to  have  been  examined  by  the  Record 
inrolled  ;  but  Holt  C.  J.  held  it  good  Evidence  ; 
and  that  fuch  Things  as  thefe  are  of  as  publick 
a  Nature,  as  publick  Afts  of  Parliament :  And 
that  even  a  private  Aft  of  Parliament  in  Print 
that  concerns  a  whole  County,  may  be  given 
in  Evidence  without  comparing  ir  with  the 
Record.  Reports  in  Hold*  Time  296.  Cafes  W, 

3-  215. 

Infpeftion  of  a  Deed  inrolled  may  be  gi- 
ven in  Evidence  *,  Contr.  of  a  bare  Deed  not 
inrolled,  or  of  a  Deed  that  needs  no  InroU 
ment.  Pafcb.  1655.  5.  i£.  Goodfou'sCak,  Style 
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An  Infpeximus  Iierh  only  of  Ma  rer  of  Re- 
cord, and  noc  of  a  private  Deed.  Keb.  2  Pare 
294. 

A  Deed  to  lead  the  Ufes  of  a  Fine  was  in- 
rolled  on  the  Acknowledgment  of  but  one  of 
the  Parries  to  it,  and  was  allowed  by  Glyn 
Chief  Juftice  in  Evidence,  as  Rolle  Chief  la- 
ttice had  done  before  him,  rho'  no  binding  Evi- 
dence. Turbet  verf.  Maddifon,  Paf.  1655.  B.  R. 
Style  462. 

An  Office  found  at  a  Death,  &c.  may  be 
given  in  Evidence. 

A  Verdict  againft  one,  under  whom  either 
Plaintiff  or  Defendant  claims,  may  be  given  in 
Evidence  againft  the  Party  io  claiming.  Contra 
if  neither  claim  under  it.  Duke  and  Ventres, 
Mich.  1656.  B.R. 

If  a  Man  has  Title  to  feveral  Lands  held  by 
feveral  Tenants,  and  recovers  in  Ejectment  a- 
gainft  one,  that  Recovery  (hall  not  be  read  in 
Evidence  againft  the  reft.  3  Mod.  141.  Loch 
v.  Nor  born. 

If  an  Action  be  brought  on  a  Statute,  which 
has  feveral  Provifoes  in  it,  the  Defendant  may 
plead  Not  guilty,  and  aid  himfclf  by  any  of 
the  Provifoes  in  Evidence  •,  but  if  the  Provifoes 
be  made  to  that  Statute,  in  another  Statute  of 
which  the  Defendant  may  take  Advantage,  he 
ought  to  plead  it,  and  not  give  it  in  Evidence. 
Per  Rolle  Chief  Juftice,  Mich.  1650.  B.  R. 
Jones  320.  Accord. 

Arreft  and  Imprifonment  to  prove  a  Bank-  Bankrupt, 
ruptcy  muft  be  proved  by  Record.    Newby  ver- 
fus  Bathurft,  Pafch.  1659.  B.  R.     In  a  Trial  ac 
Bar,  what  Evidence  proves   a  Bankrupt.    See 
Keb.  2  Part  487. 

Vol.  II.  I  Records 
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,  Records,  as  Patents,  Sratutes,  Judgments  may 

be  given  in  Evidence.  Hob.  227.  conir.  to  Dyer 
129. 

To  prove  an  Extent  upon  a  Srature  or  Judg- 
ment, you  mud  prove  a  Copy  or  the  S(arute 
and  Judgment,  as  well  as  che  Copy  of  the  Wric 
and  Extern. 

When  Records  are  pleaded,  they  muft  be 
fub  pede  Sigilli ;  conir.  if  given  in  Evidence. 
Style  22.  Whitt\  Cafe. 

A  Copy  of  a  Deed  is  good  Evidence  where 
the  Defendant  has  the  Deed,  and  will  not  pro- 
duce it.  Per  Vernon  Juftice,  Clayton  15. 

So,  that  there  was  a  Revocation  is  lufficienc 
for  rhe  Heir,  without  fhewiog  -the  Deed  irfelf, 
which  was  taken  away  by  the  Defendant;  fo 
that  the  WitnefTes  to  the  Releafc  proved  the 
Leafe  without  (hewing,  being  taken  away  by 
the  other  Side. 

A  Deed  of  Feoffment  without  Livery  may 
be  given  in  Evidence  as  a  Releafc.  Per  Berk- 
ley',    11  Car,  Clay  1  on  32. 

If  a  Fine  be  given  in  Evidence,  with  five 
Years  Non-claim,  £3c.  the  Fine  muft  be  /hew- 
ed with  the  Proclamarions  under  Seal,  and  the 
Chirograph  will  not  ferve. 

A  Deed  cancelled  by  Practice  or  Fraud,  was 
allowed  to  be  read  in  Evidence  in  an  Action 
under  that  Deed,  the  Practice  being  proved. 
He  t  ley  138. 

Againft  a  Purchafer  bona  fide,  Recital  in  a 
Deed  of  Money  paid  is  not  fufficient,  nor 
Acquittance  for  the  Money,  unlefs  it  be  of 
ancient  ftanding,  and  then  it  (hall  be  pre- 
fumed. 

The 
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The  Deed  to  lead  the  Ufes  of  a  Fine  fur 
conccjjit,  need  not  be  proved  per  Tejles. 

If  a  Deed  of  Feoffment  be  fhewn,  but  no 
Livery,  PofTefiion  going  with  the  Deed,  is  Evi- 
dence to  a  Jury  to  find  Livery. 

At  Guildhall,  Trin.  23  Car.  2.  Hale  Chief 
Juftice  cited  the  Cafe  of  Sir  Paul  Pindar.  A 
Levari,  65V.  was  proved  by  a  Recital  of  it  in 
anocher  Record,  and  Hale  and  Mainard  de- 
murred on  the  Evidence ;  and  adjudged  againft 
them  for  this  Caufe,  viz.  That  it  was  proved 
there  was  fuch  a  Record ;  that  it  was  filed-,  that 
it  was  taken  off  the  File.  But  (by  him)  gene- 
rally without  fuch  Proof,  the  Evidence  is  not 
good,  becaufe  one  Record  may  recite  one  that 
never  was. 

Recital  of  other  Grants  by  Letters  Patent  Recital  in 
in  Letters  Patent,  is   fome  Evidence,  but  not  Letters  Pa- 
fic   to  be  allowed,    without   (hewing  the  for-  tcnt* 
mer  Letters  Patents,  or  a  Copy.     But  the  Ju- 
ry may  find  them.  2  Rolle  6j'$.  pi.  2.     2  Lev. 
108. 

The  Proof  of  this  Surmife  in  any  Court  of  Surrender. 
Record,  (hall  not  be  given  in  Evidence  in  an-  Prohibition, 
other  Action  upon   the  fame  Cuftom,  becaufe 
the  Defendant  in  the  Prohibition  cannot  crofs- 
examine. 

The  Record  of  Conviction  of  Recufance  be-  Recufant. 
ing  bu-nt,  may  be  proved  by  the  Roll  of  Eftreats  Hard.  523. 
of  the  Clerk  of  Aflfize,  figned  by  the  Judge  and  KniSht  ™r* 
delivered  into  the  Pipe,  or  by  other  Evidence,  Dovvler* 
as  a  Fieri  facias,  &c.  may  be  proved  by  other 
Evidence. 

If  the  Iffue  be  whether  the  King's  Tenant  by  Surrender. 
Letters  Patent  furrendered  to  the  King  or  nor, 
the  accepting  of  new  Letters  Patent,  which  is  a 
Surrender  in  Law,  is  good  Evidence. 

I  2  If 
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Dures. 


Feoffment. 


Non  dttnifit 
mo  do  &  forma 
Dyer  116. 
2  Rolls  682. 
pi.  6. 


Seifin.  Feoff- 
ment. 


Copy  of  Re- 
cords. 

Clayton  1 42. 
Nelthorp  *v. 
Johnfon. 
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If  an  Imprifonmeru  by  Dures  at  D.  be  in 
Iffue,  'tis  not  material  whether  he  was  ever  at 
D.  or  not,  for  the  Effeft  of  the  Iffue  is,  if  the 
Deed  was  made  by   Dures. 

So  if  a  Feoffment  pleaded  by  Deed,  a  Feoff- 
ment without  Deed,  or  another  Deed,  is  good, 
for  the  Effect  of  the  I  flue  is  upon  the  Feoff- 
ment, not  upon  the  Fait. 

If  in  pleading  an  Indenture  of  Demife  you 
•  miftake  the  Recital,  and  the  Iffue  is  Non  dimi- 
Jtt  modo  &  forma,  the  Miftake  (hall   not  hurt, 
for  the  Effect  of  the   Iffue  is  upon  the  De- 
mife. 

If  the  Date  or  Number  of  Years  be  miflaken, 
'tis  fatal. 

Upon  Non  habuit  feu  tenuit  ad  firm  am  contra 
formam  Staiuti%  The  Parfon  may  fay  he  took 
the  Farm  for  Maintenance  of  his  Houfe,  ac- 
cording to  the  Provifo  in  Debt  upon  the  Sta- 
tute of  21  H.  8. 

But  upon  rhe  Statute  of  5  E.  6.  for  ingrof- 
fing,  upon  Not  guilty  'tis  faid,  That  the  De- 
fendant cannot  give  in  Evidence  a  Licence  ac- 
cording to  the  Provifo  of  the  Stature  ;  fed  auare 
ralionem. 

In  a  Scire  facias  againft  Tertenants,  and  a 
Feoffment  pleaded  before  the  Judgment,  abfque 
hoc,  that  he  was  feifed  tempore  Judicii,  and 
Iffue  upon  the  Seifin,  that  the  Feoffment  was 
fraudulent,  to  defraud  the  Judgment,  may  be 
given  in  Evidence  ;  but  otherwife,  if  the  Iffue 
had  been  upon  the  Feoffment. 

A  Copy  of  Part  of  a  Record  cannot  be  given 
in  Evidence,  unlefs  'tis  proved,  that  the  Part 
(hewed  in  Evidence,  is  all  concerning  the  Mat- 
ter in  Queftion. 


A  Tranfcript 
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A  Tranfcript  of  a  Record  or  Enrolment  of  Tranfcript. 
a  Deed  may  be  given  in  Evidence,  for  they  are  Enrolment. 
Thmgs  to  be  credited,  being  made  by  Officers 

of  Truft.  c 

Where  a  Deed  is  inrolled  (by  the  proper  Of- 
ficer) the  Indorfement  of  that  Enrolment  is  Evi- 
dence, without  further  Proof  of  the  Deed. 
Gilb.  L  of  Evict.  24. 

If  one  produce  a  Leafe  made  upon  an  Out-  Leafe  upon 
lawry,  to  prove  a  Tide,  he  muft  alio   produce  anUut       ? 
the   Outlawry    itfctf;  but   if   it    be    to    prove 
other  Matter,  he  needs  not  mew  the  Outlawry. 
And  to  it  is  of  an  Extent,  without  (hewing  the 
Statute  or  Judgment  on  which  the  Extent  is 

gr°Ey" Koile,  an   Office  found   after  the  Death  Office, 
of  a  Tenant  in  Capite    of  Lands    in    another 
County,  may  be  ^iven  in  Evidence  to  try  the 
Title  of  thofe  Lands,  if  there  was  a  fpecial  Li- 
verv  granted  unto  the  Heir.  * 

Tn°e  Copy   of  a   private  Acl fc  of  Parliament  *^% 
may  be  given  in  Evidence  •,  and  if  upon  a  Col-  ^^  R^ 
lateral  Iilue  it  is  to  be  proved,  that  luch  a  ont  adGuildbalim 
was  Jultice  of  the  Peace,  or  Baronet,  t$c.  Com-  Littleton  ver 
mon    Reputation    is   fufficient   Proof     without  Poms 
(hewing  the  CommilTion,  or  Letters  Patent  of  ™»  ^ 

the  Creation.  . . 

A  Copy  of  a  Record  is  not    true,  unlefs   it  Record 
be  tranfenbed  in  the  fame  Language,  and  there-  ™Key< 
fore  a  Tranflation  (hall  not  be  given  in  Evi- 
dence •,  as  where  the  Record  is  in  Latin,  and 
the  Copy  in  Englijb.  . 

A  Copv  of  Copyhold  Lands  may  be  given  Co^oM. 
in  Evidence,  whether  the  Rolls  are  loft,  or  not  '  5  '• 

loft.  Mr.  15  Car.  2  fi.  £.     S»<w  v-  C«/&r. 


1  3 


If 
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If  Copyhold  Rolls  make  mention  of  a  Sur- 
render to  the  Ufe  of  the  Tenant's  laft  Will, 
and  then  admit  A.  as  Devifee  to  the  Will,  this 
was  ruled  to  be  no  Evidence  of  the  Seifin,  or 
Title  of  A.  without  the  Will  itfelf,  becaufe 
the  Land  doth  not  pafs  by  the  Surrender,  with- 
out the  Will  itfelf,  and  therefore  the  Will  muft 
be  fhewn  as  the  bed  Evidence  of  A.'s  Poffeffion 
and  Title.  Gilb.  L.  of  Evid.  cites  Jenkins  and 
Baker,  per  Tracy,  1705. 
Copy  of  a  A  Copy  of  a  Recovery,  after  long  Debate, 

Recovery.  fuffered  to  be  given  in  Evidence,  the  Reco- 
il vc  ^ry  K(df  bdn§  burnr'  And  H*k  laid,  the 
Exemphfica-    Exemplification  of  a  Record  under  the  Mayor 

of  BnftoH  Hand  was  allowed  for  Evidence 
1  Modern  Rep.  117.  Green  and  Proud's  Cafe. 
3  Kfib.  310.  Hard.  179. 
m  In  an  Ejectment  for  Lands  in  Brecknock/hire 
in  Wales,  the  Defendant  made  Title  by  a  Re- 
covery of  thofe  Lands  in  a  $uod  ei  deforceat 
in  Brecknock,  (which  is  their  Writ  of  Right) 
and  to  make  this  out,  produced  an  Exemplifi- 
cation  of  the  Record  under  the  Seal  of  the 
Grand  SeUions  in  Brecknock/hire.  To  this  Evi- 
dence the  Plaintiff  demurred,  and  on  great  De- 
bates in  Scac.  it  was  held,  that  this  Exemplifi- 
cation was  good  Evidence ;  and  Judgment  for 
Defendant.  Hardres  118.  2  Siderf.  145. 

An  Exemplification  of  a  Recovery  under 
the  Seal  of  the  Mayor  of  Brifiol,  was  held  "ood 
Evidence.  Whitehead's  Cafe,  tempore  Wild, 
C.  B.  Hardres  1  jg.     1  Mod.  1 1 7. 

At  a  Trial  at  Bar  in  Ejectment,  the  Defen- 
dant fetting  up  an  Entail,  the  Plaintiff  exhibi- 
ted an  Exemplification  of  a  Recovery  in  the 
Marquifs  of  Winchefierh  Court  in  Ancient  De- 

mefne ; 


Ch.ic;.      Deeds,  and  other  Writings.  459 

mefne;  and  held  Evidence.   1  Mod.  117.  Green 
v«  Proudc. 

An  Office  before  an  Ffchearor  (hall  nor  be 
given  in  Evidence,  tfnlefi  it  be  exemplified  un- 
der the  Great  Seal  of  England.     Ero.  Gen.  JJfue 

75- 

On   an  old  Recovery  the  Court  allowed  it, 

though    no  Tenant    ro   the  Precipe    could    be 

proved,  bur  it  fhould  be  intended.  2  Cro.  455. 

Mod.  Rep.  117. 

When  any  Record  is  exemplified,  the  whole 

Record  mutt  be  exemplified,  for  the  Conftruc- 

tion    mud    be    taken    from    (he  View  of  the 

whole  Matter  taken  together.    Gilb.  L.  of  Evid. 

A  private  Act  that  concerned  Rochefter  Afts  of  Par- 
Bridge,  though  printed  by  Raftal,  was  not  al-  lament, 
lowed  in  Evidence,  not  being  examined  by  the 
Record.  Oth^rwife  of  general  S-amres,  there 
the  printed  Book  is  good  Evidence.  Lambarfs 
Perambulation,  Co.  Rep.  and  F.  N.  Bt  are  good 
Evidence.   3  Xeb.  9  1 . 

A  Man's   Book  of  accounts  is  no  Evidence  Book, 
for  the  Owner   of  the  Book,  but   for  the  ad-  Crouch  and 
verfe  Party  ;  for  his  Book  cannot  be  of  better  J*™^  ^fc* 
Credit  than  his  Oath,  which  would  not  ferve  g  ^ 
in  his  own  Cafe.  1  Keb.  27. 

The  Book  of  any  Merchant  is  no  good  Proof; 
nor  may  be  allowed  touching  any  Debt  due  to 
him  ;  but  as  to  any  Debt  againft  himfelf  it 
may  be  good  enough :  And  this  was  agreed  per 
Cur*.  Vin.  Mr.  91.  pi.  20,  22. 

Tf  an  Action  be  brought  by  a  Shop-keeper, 
for  Money  due  on  Sale  of  Goods,  we  never  in- 
force  him  to  produce  his  Books ;  but  if  very 
fleoder  Evidence  be  with  him,  then,  if  he 
will  not  produce  his  Books,  it  brings  a  great 
I  4  Slur 
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Slur  upon  hisCaufe:  Per  Cur\  M.  3  Ann.  B. 
R.  in  Cafe  of  Ward  v.  Apprice,  6  Mod.  264.. 
Copy.  A  Copy  of  a  Deed  is  good  Evidence,  where 

the  Defendant  has  the  Deed,  and  will  not 
prove  ir.  Per  Vernon,  Juftice,  Clay.  Rep.  15. 
Modern  Rep.  4.  266.  2  Keb.  483,  540.  Moor 
297. 

Ic  is  dangerous  to  permit  any  one,  who  in 
Pleading  ought  to  produce  the  Deed,  on  the 
General  Iflue,  t6  give  Evidence  that  there  was 
fucb  a  Deed,  by  thofe  that  have  feen  and  read 
ir,  or  to  prove  rhe  fame  by  a  Copy  ;  but  in 
grear  Exiremi  y,  when  it  appears  the  Deeds 
are  burnt  by  a  Fire,  i£c.  it  may  be  done. 
10  Coke  {Lay field' %  Cafe)  92. 

The  Plaintiff's  Title  in  Ejectment  was  a 
Leafe  for  2000  Years ;  the  Leafe  was  loft,  but 
Wimeffes  fwore  there  was  fuch  a  Leafe,  and 
that  it  was  taken  out  of  the  Plaintiff's  Trunk 
by  Defendant  and  burnt  \  and  held  good  Evi- 
dence. 2  Keb.  483. 

The  Defendant  would  have  it  prefumed, 
that  this  Leafe  was  revoked  or  furrendered,  by 
(hewing  that  the  Defendant's  Mother,  who  was 
feifed  in  Fee,  had  made  a  Will  and  Settlements 
of  the  fame  Lands.  But  per  Cur.  A  Revocation 
or  Surrender  fhall  not  be  intended  without 
Proof.   2  Keb.  4S3. 

In  Ejectment,  a  Leafe  being  recited  in  a  Re- 
Jeafe,  was  admitted  to  be  proved  by  the  Wit- 
nefs  to  the  Releafe,  the  Leafe  being  imbezilled 
by  the  Leffor  of  the  Plaintiff,  j  Keb.  12.  Negus 
v.  Reynall. 

The  Recital  of  a  Leafe  in  a  Deed  of  Re- 
Jeafe,  is  good  Evidence  againft  the  Releafor, 
and  tbofe  that  claim  under  him.  6  Mod.  44. 

Copy 
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Copy    of  a  Counterpart    of   a  Leafe,    the  Copy. 
Leale   being   loft,  given    in  Evidence,  and   al-  Leafe. 
lowed.     Mich.    15  Car.  2    Stroud  verfus   Dr. 
Holt,  B.  R. 

The  Counterpart  of  an  ancient  Deed  which 
is  loft,  is  good  Evidence  with  other  Circum- 
ftances,  but  not  of  itfelf  •,  but  the  Counterpart 
of  a  Deed  ro  lead  the  Ufes  of  a  Fine,  is  good 
Evidence  of  itfelf.  6  Mod.  225. 

The  Copy  of  a  Deed  burnt  in  a  Fire,  which 
the  Witnefs  made  to  carry  to  Council,  but  ne- 
ver examined  wirh  the  Original,  allowed  to  be 
read  as  Evidence.    2  Keb.  546.    1  Mod.  4. 

An  Exemplification  under  the  Great  Seal  of 
the  Depofitions  of  Witnefles  who  are  dead, 
may  be  left  to  the  Jury,  but  contra,  where 
fome  of  the  Witnefles  are  flill  living.  2  Rolls 
Abr.  687.  pi.  3.  C55  4. 

Several  Depofitions  under  the  Great  Seal  are 
given  in  Evidence  ;  the  Jury  may  have  them 
all  with  them,  though  they  were  not  all  read  in 
Court.  Littleton's  Rep.  6g. 

Depofitions  taken  in  the  Durchy  and  exem- 
plified, were  refufed  ro  be  read  in  Evidence, 
becaufe  the  Defendant's  Anfwer  was  not  alfo 
exemplified.  Clayton  9. 

Tnough  the  Seals  be  broken  off  a  Deed,  yet  Deed, 
the  Deed  may  be  given  in  Evidence.  Mod.  Seals. 
Rep.  11. 

Defendant  claimed  by  Patent  to  Vanlore  in  Patents. 
22  Jac.    tot,   talia,  tanta,  &c.  as   Dyer-,    the  Tot,  ta/ia, 
Duke  of  Somerfet,  or  Abbey  of  D.   had  them  •,  '"«'">  &<- 
and  though  by  Way  of  pleading,  a  lawful  Ufage 
be  fuflicient,  yet  on  Ilfue  thereon,  or   in   any 
Evidence,   it  muft  appear  that  the  Duke  or  the 
Abbey   had    a  Subftantive   of  bona   £5?  catalla 
Felonum  *,  by  Hale,  Ch.  J.  and  the  whole  Court: 

For 


I>eed. 
Seals. 


Tine. 
Recovery, 
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For  mod  Grants  cf  Abbey  Lands  as  rhefe  arc 
Relative,  and  no  Subttantive  Grants  appear- 
ing, the  other  Evidence  was  difallowed,  efpe- 
cially  for  that  the  Duke  of  Smerfit  was  at- 
tainted, and  To  his  Privileges  thereby  extincl, 
unlefs  regranted.  3  Keb.  456,  in  Sanford  and 
Clerk's  Cafe.  Moor  297. 

Deeds  with  Seals  torn  off  admitted  to  de- 
clare the  Ufe  of  a  Recovery.  Palmer's  Rep 
403. 

The  Chirograph  of  a  Fine  may  be  given  in 
Evidence,  but  not  given  to  the  Jury,  bur  a 
Recovery  may  be  delivered  in  Evidence.  2  S/- 
derfin  145,  14&  Plow.  Com.  in  Scolajlica's 
Cafe,  4 to. 

Recovery  in  Value  in  Evidence  may  be  given 
in  Evidence.  2  Sid.  145. 
Recital  Recital  of  a  Patent   in  another  Parent  is   no 

Evidence  of  the  recited  Patent.     2  Roll.  678. 
B.  pi.  2.  Hardres  323. 
Pedigree.  Upon  Evidence  to  a  Jury  to   prove  J.  S.  to 

be  Heir  to  W.  S.  the  Court  would  not  accept 
the  Pedigree  drawn  by  an  Herald  at  Arms  for 
Evidence,  nor  would  luffer  the  Jury  to  have  it 
with  them,  but  'tis  only  Information  for  Di- 
rection. Pafcb.  8  Jac.  B.  R.  Sir  Edward 
Plumpton  and  Robin/on,  2  Roll.  687.  I.  pi.  1. 

in  Ejectment  for  Lands,  the  Earl  of  Tbanet9 
to  prove  his  Difcent  from  Robert  Clifford  in 
Edward  II.'s  Time,  produced  a  Pedigree  drav/n 
by  the  Heralds ;  and  Sir  William  Dugdale  arcd 
other  Heralds  fwore  it  was  drawn  rruly  from 
their  Books  in  their  Office ;  but  held  not  fuffi- 
cient,  without  producing  the  Books  and  Re- 
cords from  which  it  was  extracted.  £.  Jones 
224. 


The 
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The  Queftion  being,  Whether  the  Leffor  of 
the  Plaintiff  was  Heir  at  Law  to  him  that  laft 
died  fifed?  To  prove  rhe  Pedigree,  Chief  Ju- 
flice  Pratt  admitted  a  Vifitaiion  in  1623.  made 
by  the  Heralds,  entred  in  their  Books,  and 
kept  in  their  Office,  to  be  read  in  Evidence : 
He  alfo  admitted  the  minute  Book  of  a  former 
Vifuation,  figned  by  the  Heads  of  the  feveral 
Families,  which  was  found  in  the  Library  of 
my  Lord  Oxford.  H.  5  G.  1.  Pitton  v.  Walter, 
at  Surrey  Affizes,   1  Sir.  162. 

In  a  Trial  at  Bar  concerning  the  Cuftom  of 
the  Salt  Pits  at  Droitwicb,  Camden's  Britannia 
was  offered  as  Evidence,  but  it  was  not  allowed. 
Skinner  623.  See  pojlea  468. 

A  Verdicl  for    a   Leffee    is  good  Evidence  Ejeament. 
for  the  Reverfioner  in  an  Ejectment.     Hardres 
Rep.  472. 

Secus  in  Cafe  of  Depofitions,  for  the  Leffee, 
for  the  Reverfioner,  without  being  Party  to  the 
Suit,  can  have  no  Advantage.  472,  473,  Ibid. 

The  Acl  of  general  Pardon  cannot  be  gi-  Non  Met. 
ven  in  Evidence  on  Non  debet  modo  &  forma,  General  Par. 
but  ought  to  be  pleaded,  for  that  it  is  not  thedons* 
General  Iffue  within  the  Intent    of   the  Act 
Hardres  Rep.  421. 

If  a  Condition   be  to  pay  Money  at  a  cer- Payment  at 
^in  Day  and  Place  to  avoid  a  Feoffment,  Ac-the  Day. 
ceptance  before  the  Day,  although   he    make 
an  Acquittance,  doth  not   maintain    the  Iffue 
joined   on  Payment    at    the  Day    and   Place. 
Moor  47. 

A  Recovery  in  the  Court  of  Anrient  De-  a  Record  loft 
mefne,   to  cut  of  an  Intail  which    had  been  proved  by 
fuffered  a  long  Time  fince,  and  the  Poffefiion  Teftimony. 
gone  accordingly,  was  loft  ;  and  the  Court  ad- 
mitted other  Proof  of  it  to  be  fufficient :  And 

faid, 
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faid,  if  a  Record  be  loft,  it  may  be  proved  to 
a  Jury  by  Teftimony.  Anonymous,  B.  R.  1 
Vent.  257. 

Deed  (hall  By  5  &  6  IV.  fsf  M.  cap  21.   No  Deed  [hall 

not  be  allow-  be  given  in  Evidence  in   any  Court   either  of 

util  it'  benCeLaw  or  E<\™h  until  ic  be  ftamped  as  the  Law 
fiamped.         requires. 

Where  Exa-  Refolved  by  the  Judges,  that  in  Cafe  Wit- 
minations  be-  neiTes,  who  were  examined  before  the  Coroner, 
fore  the  Co-  are  dead  or  unable  to  travel,  and  Oath  made 
roner  fhall  bethereofj  That  fuch  Examinations  are  the  fame 
read  in  r,vi-         ••   .     ,  .  _      . 

dence,  and     wn,cn  °e  took  upon  Oath,  wihout  any  Addi- 
uherenot.      tion    or  Alteration;    or    that   in   Cafe    Oath 
fhould  be  made,  That  a  Witnefs  who  had  been 
examined  by  the  Coroner,  was  detained  by  the 
Procurement  of  the  PriToner,  fuch  Examination 
may  be  read  •,   but  agreed  alfo,  That  if  a  Wit- 
nefs, who  was  examined   by   the  Coroner,   be 
abfent,  and  Oath  made  that  they  have  ufed  all 
their  Endeavours  to  find  him,  and  cannot  find 
him,  That  is  not  fufficient  to  authorize  the  read- 
ing fuch  Examination.     Kelynge  55. 
What  Things      An  Action   on   the  Cafe  was  brought  on   a 
arc  ncceffary    Bill  of  Exchange  againft   the  Indorfor,  and   it 

locha^tt  was  ruIed  by  HoU  Ch-  J'  uP°n  Evidcncr, 
Indorfor  of  a  That  there  is  no  need  to  prove  the  Drawer's 
Bill  of  Ex-  Hand,  becaufe,  though  it  be  a  forged  Bill,  the 
AhAnSelnan   Incjorfor  is  bound  t(>  Pav  ir.     2.  The  Plaintiff 

Indorfee  hCniuft  Pr0Ve>  Tbat  he  demanded  it  of  the 
Drawer,  or  him  upon  whom  it  was  drawn, 
and  that  he  refufed  to  pay  it,  or  elfe  that  he 
fought  him  and  could  not  find  him  ;  for  other- 
wife  he  cannot  refort  to  the  Indorfor.  3.  That 
this  was  done  in  convenient  Time ;  for  if  they 
Hand  and  are  refponfible  a  convenient  Time 
after  the  Afiignment,  and  no  Demand  made, 
rhe  Indorfee  (hall  not  charge  the  Indorfor.  The 

Time 
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Time  for  foreign  Bills  is  three  Days,  and  no 
Allowance  is  to  be  made  for  Sundays  and  Holy- 
days.  Serjeant  Wright  cited  a  Cafe  of  ond 
Tracy,  who  ftcod  a  Week  after  the  Indorfe- 
menr,  and  the  Indorfee  loft  this  Money,  which 
Holt,  Ch.  J.  thought  too  ftrait,  but  fuch  Mat- 
ters muft  be  left  to  the  Jury.  4.  'Tis  a  Que- 
ftion,  whether  Notice  mud  be  given  or  no; 
but  \is  fair  to  give  Notice.  5.  That  the  De- 
mand muft  be  proved  fubfequent  to  the  Indorfe- 
menr,  for  if  it  was  precedent,  he  would  only 
act  as  Servant  to  the  Indorfor,  and  fo  the  De- 
mand was  inefficient  to  charge  the  Indorfor. 
6.  If  a  Man  indorfes  his  Name  upon  the  Back 
of  the  Bill  Blank,  he  puts  it  in  the  Power  of 
the  Indorfee,  to  make  what  Ufe  of  it  he  will, 
and  he  may  ufe  it  as  an  Acquittance  to  dif- 
charge  the  Bill,  or  as  an  Alignment  to  charge 
the  Indorfor.  7.  In  Cafes  of  Bills  purchafed  ac 
a  Difcount,  this  is  the  Difference  ;  if  it  be  a 
Bill  payable  to  A.  or  Bearer,  'tis  an  abfolute 
Purchafe  ;  but  if  to  A.  or  Order,  and  it  is  in* 
dorfed  blank,  and  filled  up  with  an  Aflignmenr, 
the  Indorfor  muft  warrant  it  as  much  as  if 
there  had  been  no  Difcount.  Lambert  verfus 
Park,  Salk.  128. 

Holt  Ch.  J.  held,  That   the  Drawing  of  a 
Bill  is  an  aftual  Promife.  Ibid. 

Indebitatus  ajjumpjit  for   5  /.  received   to   the  Record  of 
Plaintiff's  Ufe,  being   Fees   of    the   Office  ofSdn°nsal- 
Clerk  of  the  Peace   in  Oxford/hire;  upon  A'*  j^nce 
ajfumpfit   it  was  infifted  on,  That  the  Plaintiff 
had  forfeited  his  Office  by  not  qualifying  him- 
felf  according  to  Law.     And  a  Record  of  Sef- 
fions   was  allowed    in  Evidence   to   prove    the 
Plaintiff  had  nor  taken  the  Oaths.   It  was  there 
held  by   Holt   Ch.  J.  That  if  a  Judge  admits 

that 
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that  for  Evidence  which  is  nor,  the  other  Side 
cannot  demur  for  that  Caufe,  but  muft  tendef 
a  Bill  of  Exceptions ;  and  he  faid,  he  remem- 
bred  a  Caufe  where  the  Univerfity  of  Oxford 
intitlcd  themfelvcs  to  a  Prtfcntaiion  by  a  Con- 
viction of  the  Earl  of  Shrewsbury  for  Recufancy  ; 
and  upon  giving  fome  Evidence  that  the  Re- 
cord was  loft,  the  Univerfity  was  permitted 
ro  prove  the  Effect  of  ic  by  other  Evidence. 
Thurfion  verlus  Slat f or  d,  Salk.  2S4. 

Per  Hg!i  Ch.  J.  In  a  Cafe  in  my  Lord  Hale's 
Time,  between  Combe  and  Mayo,  a  Counter- 
part  of  an  ancient  Deed  was  admitted  as  Evi- 
dence of  the  Deed,  and  the  fpecial  Verdict  was 
drawn  up,  as  finding  the  Deed  with  a  Prout 
patet  by  the  Counterpart,  which  he  faid  was 
done  to  prefervc  the  Precedent:  And  now, 
by  al!  the  Court,  the  Counterpart  of  a  Deed 
withouc  oiher  Circumftances,  is  not  fufficient 
Evidence,  uniefs  in  Cafe  of  a  Fine,  in  which 
Cafe  a  Counterpart  is  good  Evidence  of  itfeif. 
Anonjmus,  Salk.  287. 

A  Corporacion-B-jok  was  offered  in  Evidence 
at  the  Aflizes,  to  prove  a  Member  of  the  Corpo- 
ration not  in  Poffctfion,  and  rcfufed.  No  Bill 
of  Exceptions  was  then  tendred,  nor  were  the 
Exceptions  reduced  to  Writing,  fo  the  Trial 
proceeded,  and  a  Verdict  was  given  for  the 
Plaintiff.  Next  Term  the  Court  was  moved 
for  a  Bill  of  Exceptions,  and  it  was  ftirred  and 
debated  in  Court.  It  was  urged  that  the  Law 
requires  quod  proftmat  exceftionemfuam,  and  no 
Time  is  appointed  for  the  reducing  of  it  into 
Writing;  and  the  Party  is  not  grieved  till  a 
Verdict  be  given  againft  him  ;  and  the  fame 
Memory  that  ferves  the  Judges  for  a  new  Trial, 
will  ferve  for  a  Bill  of  Exceptions.     On  the 

other 
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r  Side,  it  was  faid,  (hat  this  Practice  would 
;  a  grtra:   D  fficulty  to  Judges,  and  Delay 
jof  Jufticc  ;    that   (he   Preceden.s  and   Entries 
fuppofe  the  Exception  to  be  writ  en  down   up- 
Jng  difallowc  he  Statute  ought 

to  be  conftrued  fo  as  to  prever.  reniencc: 

s  of  trie  Act  are  in  the  Pre- 
fcnt  Tenfe,  and  fo  is  J  on  the 

Holt  Ch.  J.  If  this  Praftice  (hould  pre- 
vail, rhe  J^d^e  would   be  in  a  ftrange  Condi- 
tion :   He   forces   the  Exception,    and  refufes 
;-\  the  B.!,  fo  an  Action  muft  be  brought; 
you  ihould   have    infilled  on   your  Exception 
at  the  Trial  ;  you    wave   it    if  you    acquiefce, 
and  fhall    not    rcforc   back  to  your  Exception 
after  a  Verdict  againfl   you,  when  perhaps,  if 
you  had  flood  upon  your  Exccp:ion,  the  Party 
had   other  Evidence,  and   need   rot   have   put 
the  Ciufc  on   this  Point:    ] 
appoins  no  Time,  but  the  N\. cure  and  Reaibn 
of  the  Thing  requires    the  Excep  ion  flu 
be   reduced    10  Writing  when  taksn  and 
allowed,    like    a    fpecial  Verdict  or  D 
10  Evidence  j    not    that    they  need   be  drawn 
up  in  Form,  but    the  Sundance  mull  be  re- 
duced to  Wriring  while  the  Tning   is  tran; 
ing,    becaufe    it    is    to  become  a  Record  ;  (o 
the  Morion   was  denied.    Wright  venus  Sharp, 
Salk.  288. 

;n  a  Trial  at  Bar  in   this  Cafe,  a  Deed  Indenture  of 
of  Bargain  and  Sale  acknowledged  by  the  Ba  «■* 

gaincc    and    enrolled,    by  which   a  Term   for 
Years    was    afligneu,    was    given   in   Evidence  m  g 
without  any    Proof    made  of  the  Bargainor5  -o- 

Seal.ng  and  Delivery  thereof.     And  after  Dc-^2theEx- 
batc  ic   was  allowed  per  Hoi:  Cn.  J.  1 
Jutlice,  cf  tot.  Cur.  fc 
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of  the  Party  in  a  Court  of  Record,  or  before 
a  Matter  extraordinary  in  the  Country,  (as  this 
was)  is  good  Evidence  of  its  being  fealed  and 
delivered :  And  fuch  an  Acknowledgment 
eftops  a  Man  from  pleading  Non  eft  faftum. 
Alio  Inroiments  of  Deeds  on  the  Scaute,  are 
admitted  every  Day  in  Evidence  without  Wit- 
neffes  of  the  Sealing  and  Delivery  ♦,  and  it  is 
the  Acknowledgment  which  gives  it  Credit, 
and  not  irs  Operation  or  Comers.  Alfo  they 
held  a  fworn  Copv  of  a  Deed  good  Evidence. 
Smartle  veifus  Williams,  Salk.  280. 
Depofnions  In  an  Information  for  a  Libel  againft  the  Go- 

before a  Ju-  vernment,  Not  guilty  being  pleaded,  upon 
fence  only  in  Trial  thc  AttorneY  General  offered  in  Evidence 
Felony.  Depofitions  taken  before  a  Juftice  of  Peace,  re- 

lating  to  the  Fad,  the  Deponent  being  fwee 
dead.  Et  per  Cur.  upon  Advice  with  the  Ju- 
(liccs  of  the  Common  Fleas  ;  in  Cafes  of  Fe- 
lony, fuch  Depofitions  betore  a  Juftice,  if  the 
Deponent  die,  may  be  ufed  in  Evidence,  by 
the  Statute  1  6f  2  Ph.  &  Mar.  cap.  13.  But 
this  cannot  be  extended  farther  than  the  par- 
ticular Cafe  of  Felony,  and  therefore  not  to 
this  Cafe.  Rex  verfus  Paine,  Salk.  281.  5 
Mod.  i6r. 
A  Hiftory  An    I  flue    was   directed   out   of  Chancery, 

maybeEvi-  wherein  the  Qiieftion  was,  Whether  by  the 
prove  i°Mat-  Cuftom  of  Droitwich,  Salt-pits  could  be  funk 
ter  relating  to  *n  anv  Part  °*   tne  Town,  or  in  a  certain  Place 


the  Kingdom  or,!y  ?    And     upon    a   Trial   at    Bar,  Camden's 
in  general,       Britannia  was  offered  in  Evidence,  but  refufed  : 

5*£SfiST  For  the  C°Urt  hcld'  Tbai  "general  Hiftory  might 
be  given  in  Evidence  to  prove  a  Matter  relating 
to  the  Kingdom  in  general,  becaufe  the  Nature 
of  the  Thing  requires  it,  but  not  to  prove  a  par- 
ticular Right  or  Cuftom  \  fo   in  the  Cafe  of  S(. 


Katharine's 
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Katharine1* s  Ho/pi tal.     Hale  Ch.  Juftice  allowed 
a  Chronicle  to  be  Evidence  of  a  particular  Point 
of  Hiftory  in   Edward  the  Third's  Time:  So 
Speed's  Chron.  was   admitted    in   Evidence    to 
fhew  the  Death  of  Queen  Ifabel,   Dowager  of 
Ed.  2.    Vin.  Evidence  119,  120.     So  a  Tear- 
Book  may  be  Evidence  to  prove  the  Courfe  of 
the  Court ;  yet  in  this  Cafe  it  was  admitted, 
That  Heralds  Books  are  good  Evidence  as  to  Heralds 
Pedigrees,  and  PariQVRegifters  as  to  Births  and  Books,  Parifh- 
Marriages,    upon    the  Nature  of  the  Thing  •,  ^^to  be" 
and  it   was  faid,  That  in   the  Exchequer  the  Evidence. 
Queftion  being,  Whether  the  Abbey  Be  Senti- 
bus  was  an  inferior  Abbey  or  not  ?  Dugdale's 
Monafticon  Anglicanum  was  refufed  for  Evidence, 
becaufe  the  original  Records  might  be  had  in 
the  Augmentation-Office.    Stainer   verfus  Hhe 
Burgejjes  of  Droitwich,  Salk.  281. 

An  Almanack,  in  which  the  Father  wrote 
the  Nativity  of  his  Son,  was  admitted  and  al- 
lowed to  be  ftrong  Evidence  at  a  Trial  at  Bar, 
to  prove  the  Nonage  of  the  Son.  Raym.  84. 

The  Almanack  is  fufficient  Evidence  to  prove 
a  Day  Sunday,  or  what  Day  is  the  Return  Day. 
1  Sid.  300.  Cro.  Eliz.  227.  1  Leon.  242.  6 
Mod.  41.  See  Lord  Raym.  4,  281,  870,  1544, 
1556.  Raym.  84.  11  Mod.  41.  Note  ;  The 
Almanack  to  go  by,  is  that  annexed  to  the 
Common  Prayer  Book.  6  Mod.  81. 

In  Ejectment  for  the  Barony  of  Cockermouth, 
and  all  the  Manors,  &V.  of  Jofcelin  late  Earl 
of  Northumberland,  of  the  Family  of  Piercy  ; 
Sir  William  Dugdale's  Baronage  of  England 
was  refufed  to  be  read  to  prove  a  Difcenr. 
tjt.  Jones  164. 

Vol.  II.  K  The 
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The  Impropriator  and  the  Parifhioners  ha- 
ving a  Difpute  concerning  the  Right  of  an 
Houfe,  brought  Ejectment,  and  moved  for 
Leave  to  infpect  the  Parifh  Books,  and  take 
Copies  of  what  concerned  his  Title  ;  but  the 
Court  denied  it.  5  Med.  395. 

In  an  Action  concerning  India  Stock,  the 
Court  ordered  the  Transfer-Books  of  the  Com- 
pany to  be  produced  at  the  Trial,  and  that  the 
Parties  might  have  Copies.  Farejl.  129. 

In  Quare  Impedit,  the  Defendant  pleads,  that 
he  was  retained  a  Chaplain  to  the  Countefs  of 
Derby,  and  had  a  Difpenfation  to  hold  two  Li- 
vings •,  the  King  replied,  that  Banks  and  Tra- 
vers  were  retained  Chaplains  to  her  before  ;  and 
the  Incumbent  traverfed  the  Retainer  of  Travers; 
and  to  prove  it,  a  Copy  of  the  Retainer  of 
Travers  entred  in  the  Court  of  Faculties  was 
produced  •,  but  held  not  Evidence.  Lit.  Rep.  1. 

A  Verdict  on  a  voidable  Trial  read  in  Evi- 
dence.  1  Str.  308. 

A  Special  Verdict:  between  two  Parties,  not 
received  in  Evidence  of  a  Pedigree.  2  Str. 
1151. 

Affidavit  of  a  Dead  Man  read  to  prove  his 
Marriage,  that  was  taken  before  a  Surrogate, 
no  Caufe  being  in  Court.   1  Str.  35. 

The  Day- Book  from  whence  the  Parifh  Re- 
gifter  is  made  up,  not  allowed  in  a  Queftion  of 
Legitimacy.  2  Str.  1073. 
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Of  Evidence  in  Courts  of  Equity \  and  the 
Ecclejiajlical  Courts. 

Office  Copies  of  Depositions  are  Evidence  in 
Chancery,  but  not  at  Common  Law,  wirhouc 
Examination  with  the  Roll  ;  for  the  Court  of 
Chancery  have,  for  Convenience,  allowed  thofe 
Office  Copies  to  be  Evidence  in  their  own 
Court,  and  have  impowered  their  Officers  to 
make  out  fuch  Copies  as  mould  be  Evidence  ; 
but  the  particular  Rules  of  their  Court  are  not 
taken  Notice  of  by  the  Courts  of  Common  Law. 
Gilb.  Law  of  Evid.  26. 

Cannot  read  Depofitions  of  a  Witnefs  exa- 
mined fifty  Years  before,  without  fome  Ac- 
count of  his  Death.  2  Str.  920.  in  the  Ex- 
chequer. 

Depofitions  in  the  Ecclefiaftical  Court  cannot  Depofitions; 
be  given  in  Evidence,  tho'  the  Parties  be  dead, 
March  120.  A  Defendant's  Anfwer  in  an  Eng- 
UJh  Court  is  good  Evidence  againft  him,  but 
not  againft  others.     Godbolt  326. 

I  cannot  make  ufe  of  Depofitions  in  a  Caufe 
wherein  I  was  not  a  Party,  {a)  for  as  they  can- 
fa)  Depofitions  cannot  be  given  in  Evidence  againft  any 
Perfon  who  was  not  Party  to  the  Suit ;  and  the  Reafon  is, 
becaufe  he  hath  not  Liberty  to  crofs  examine  the  Witnef- 
fes ;  and  it  is  againft  natural  Juftice  that  a  Man  fhould  be 
concluded  in  a  Caufe  to  wnich  he  never  was  Party. 
Hardr.  22,  472.  Bunb.  50.  pi.  84.  91.  pi  148.  321. 
pi.  403.  9  Mod.  229.  Carth.  181.  Vern.  113.  Gilb. 
E<vid.  62.  Prec.  rn  Cbanc.  212.  But  if  a  Witnefs  is  ex- 
amined in  Chancery,  you  may  read,  without  an  Order, 
any  other  Depofitions  of  the  fame  Perfon  in  the  Spiritual 
Court,  or  elfewhere,  in  any  other  Caufe,  fo  as  you  make 
ufe  of  them  only  to  confront  the  Evidence  he  then  gives. 

K  2  not 
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not  be  read  againft  me,  no  more  can  they  be 
read  for  me,  becaufc  I  am  not  bound  by  them, 
nor  in  a  Capacity  of  examining  Witneffes  in  it, 
or  preferring  Interrogaiories.  And  it  is  not 
like  the  Cafe  of  an  Ejectment  brought  by  a 
Rcverfioner,  or  Debt  upon  the  Stature  of  Ed.  6. 
brought  by  a  Proprietor  of  Tithes,  after  a  Ver- 
di cl  a  Law  •,  for  the  Leffee  or  the  prefent  Pro- 
prietor, the  Reversioner  of  the  LanHs  or  Tithes, 
(hall  have  Advantage  of  the  Vcrditt^  and  give 
it  in  Evidence  •,  and  the  Reafons  are,  becaufe 
they  cannot  be  immediate  Parties  to  the  Action 
or  Suir,  for  that  muft  be  profecuted  by  the 
LefTee  or  prtflnt  Tenant,  and  they  may  give 
it  in  Evidence,  as  well  as  the  Plaintiff  himfelf; 
bat  it  is  oihcrwifc  in  Cafe  of  Depofitions^  for 
there  only  Parties  to  the  Suit  can  examine  or 
interrogate-,  likewife  the  Reverfioner  or  Sei- 
gniorefj,  (whofe  Tenants  were  only  Parties  in 
the  former  Suit)  might  themlelves  have  been 
Parties  in  a  Suit  in  Equity.  The  Countefs  of 
Pembroke**  Cafe,  Hardr.  Rep.  472. 

The  Depofitions  of  a  Witnefs  taken  before 
Anfwer,  to  preferve  his  Teftimony,  who  dieth 
after  Anfwer,  fhall  not  be  given  in  Evidence, 
although  he  continued  fo  fick,  that  he  could 
not  be  examined  after  Anfwer.     Hardr.  Rep. 

Depofitions  in  Chancery  of  Witneffes  that 
are  dead  may  be  read  at  the  Affizes  betwixt 
the  fame  Parties,  proving  the  Bill  and  An- 
fwer. 

See  Keb.  2  Part  31.  An  old  Exemplifica- 
tion of  a  Decree  in  Chancery  given  in  Evi- 
dence, although  the  Bill  and  Anfwer  were  not 
in  it  ;  for  above  forty  Years  fince  it  was  not 
ufual  to  infert  Bill  and  Anfwer. 

The 
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The  Anfwer  of  one  Defendant  is  not  Evi- 
dence againfl  another  Defendant,  unlcfi  he  refer 

to  it.. 

If  Witness  are  examined  de  bene  eft,  be- 
fore Anfvvcr  upon  a  Contempt,  fuch  Dtpofi- 
tions  cannot  be  made  ufe  of  in  any  ohcr  Court, 
but  in  the  Court  only  where  they  wtrre  taken  ; 
the  Reafon  fcems  to  be,  becaufc  there  was  no 
Iflue  joined,  fo  as  there  could  be  a  Icgil  Exa- 
mination, and  they  were  only  taken  to  be 
read  in  the  Courc  in  which  they  were  taken, 
upon  a  Conrempt  to  that  particular  Court 
Bar  dr.  Rep.  332. 

If  a  Winds  be  examined  de  bene  ejje,  and 
before  the  coming  in  of  the  Anfwer,  the  De- 
fendant not  being  in  Contempt,  rhc  Wicnefs 
dies,  yet  his  Depofifion  fhall  not  be  read,  be- 
caufe  the  oppofre  Party  had  not  the  Power  to 
crofs-examine  him  •,  and  the  Rule  of  the  Com- 
mon Law  is  drift  to  this,  that  no  Evidence 
fhall  be  admitted,  but  what  is  or  might  be 
under  the  Examination  of  both  Parties.  Gi/b. 
L.  ofEvid.  65.  Hard.  31 5.  2  Jon.  164.  1  IVms. 
414,  415.  2  Wms.  563. 

An  Anfwer  in  Chancery  is  Evidence  againft 
the  Defendant  (a)  himfelf  i  but  the  Bill  mutt  be 
proved.  Godb.  326. 

(a)  If  a  Bill  in  Chancery  be  Evidence  againft  the  Com- 
plainant, how  much  more  is  the  Anfwer  againft  the  De- 
fendant, which  carries  (till  a  higher  Weight  of  Probability 
along  with  it,  becaufe  this  is  delivered  in  upon  Oath,  and 
therefore  over  and  above  the  fingle  Confeflion  ;  it  has  an 
Authority  from  the  Sandion  of  an  Oach.  But  when  you 
read  an  Anfwer,  the  Confeflion  muft  be  all  taken  toge- 
ther ;  and  you  muft  not  take  only  what  makes  aga;r,!l 
him,  and  leave  out  what  makes  for  him;  for  the  Anivver 
is  read  as  the  Senfe  of  the  Party  himfelf,  and  if  it  is  to  be 
'K  5  taken 
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If  the  Party  make  Oath  that  he  cannot  find 
his  Witnefs,  then  he  is  as  it  were  dead,  and 
his  Depofirions  in  an  Englijb  Court  may  be 
given  in  Evidence  betwixt  the  fame  Parties. 
Godb  327.  Noc  only  the  Plaintiff  but  any 
Stranger  may  give  the  Defendant's  Anfwer  in 
Evidence  againlt  the  Defendant,  but  not  againil 
others.  Sid.  222.  A  Bill  in  Chancery  given 
in  Evidence  againft  the  Plaintiff  himfelf,  where 
there  are  Proceedings  upon  it.  Keb.  2  Pare 
499.  Seep.  478. 

To  prove  a  Jointure  in  Ejectment,  Depofi- 
tions  in  Chancery  were  produced,  but  the  Bill 
and  Anfwer  were  taken  off  the  File  and  loft  ; 
but  to  fhew  that  a  Biil  was  once  filed,  the  Six 
Clerks  Book  was  produced,  and  an  Inrolment 
of  the  Decree  which  mentioned  both  Bill  and 
Anfwer;  and  held  fufficient.  5  Mod.  210. 
Haines- s  Cafe. 
Depofitions.  Depofitions  in  the  Court  Chriftian,  or  in  the 
Roll.  Trial,  Court  of  the  Council  of  Tork,  touching  the 
p9-  pi.  7-  Title  of  Land,  of  which  they  have  not  Co- 
nufance,  or  in  another  fuit  againft  him,  who 
claimeth  not  under  thofe  Parties,  or  by  the  Com- 
miflioners  upon  a  Commifiion  of  Bankrupt, 
becaufe  the  Party  could  not  crofs-examine,  (hall 
not  be  allowed  in  Evidence.  But  fee  Keb.  2 
Pare  348. 

Depofitions  in  a  Court  not  of  Record,  as 
the  Spiritual  Court,  though  it  be  in  a  Cafe  in 

taken  in  this  Manner,  you  mud  take  it  intire  and  unbroken. 
Gilb.  Law  of  E<vid.  5  1 . 

An  Infant's  Anfwer  by  his  Guardian  (hall  never  be  ad- 
mitted in  Evidence  againft  him  on  a  Trial  at  Law,  for  the 
Law  has  that  Tendernefs  for  the  Affairs  of  Infants,  that 
it  will  not  fuffer  them  to  be  prejudiced  by  the  Guar- 
dian's Oath.     Ibid,  51. 

which 
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which  they  have  Jurifdiclion,  fhall  not  be  given 
in  Evidence  ro  a  Jury.  Littleton  Rep.  1 6y. 

In  an  Aclion  on  the  Cafe  againft  a  Parifh 
Clerk,  Depofirions  taken  in  the  Ecclefiaftical 
Court  were  permitted  to  be  read,  the  Witneftes 
being  dead  ;  but  it  was  refufed  to  let  the  Jury 
have  them  with  them.  Clayt.  62. 

But  a  Sentence  given  in   the  Spiritual  Court  Sentence, 
touching  Tithes,  may  be  given  in  Evidence  in  2  Roll  679. 
an  A&ion  at  Common  Law;  for  this  is  a  Ju-P1,  6* 
dicial  Acl. 

A  Thing  which  is  concluded  in  the  Eccle-  Proceedings 
fiaftical  Court  concerning  Lands,  is  not  to  be  ^ ^[iaftU 
given    in  Evidence    to  Juries,    for  the  Courts 
of  Common  Law  are    not    to    be  guided  by 
their  Proceedings.     Mich.  22  Car.  B.R.  Style 
10. 

Regularly  the  Depofitions  in  Chancery  of  a  Depofuions. 
Witnefs  fhall  not  be  given  in  Evidence  if  he 
be  alive,  although  he  be  beyond  Sea,  as  in 
Ireland,  &c.  Otherwifeifhebein  France,  or 
another  Kingdom  not  fubjecl:  to  the  Dominion 
of  our  King.    Seep.  476. 

Note,  That  the  Depofitions  taken  before  the  Mich.  16 
Commifiioners  of  Bankrupts  fhall  not  be  ufed  Car-  2-  B-  R- 
as  Evidence  at  a  Trial,  although  the  Witness  *olL  ™* 
be  dead.     But  Depofitions  taken  before  the  Co-  Depofitions. 
roner,  with  Proof  that  the  Party  that  made  them  Bankrupt, 
is  dead,  fnall  be  good  Evidence,  as  it  was  ruled  Coroner, 
in  the  Cafe  of  the  King  and  Browning,  Pafch. 
18  Car.  2.  B.  R. 

A  Decree  produced    in  Paper,  is  not  to  be  1  Keb.  21. 
given   in  Evidence  without  Bill  and  Anfwer  ; 
per  Twifden.     Otherwife  if  not  in  Paper. 

A  Decree  in  Chancery  may  be  given  in  Evi-  Decree, 
dence,  and  fo  may  a  Sentence  in  the  Ecclefiafti- 
cal Courts,  for  their  Judgments  muft   be  of 
-K  4  Authority 
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Authority  in  thofe  Cafes,  where  the  Law  gives 
them  a  Jurifdiclion,  for  it  were  very  abfurd  that 
the  Law  fhould  give  them  a  Jurifdiction,  and 
yet  not  to  fuffer  what  is  done  by  Force  of  that 
Jurifdi&ion  to  be  a  full  Proof,  for  that  were  to 
fuppofe  they  were  incompetent  Judges,  where 
they  had  Jurifdiction.  Gilb.  Law  of  Evid.  68. 
2  Mod.  231.  2  Str.  960,  961. 

The  Father  wrote  a  Leetter   fignifying  his 
Aflfent  to  the  Marriage  of  his  Daughter  with 
Where  a  ver-  J.  S.  and  that  he  would  give  her  1500/.  but 
fignified  in  another  Letter  that  he   would  not 
ftand  to  thefe  Propofals :  He  fome  Time  after- 
wards declared,  That   he  would  agree  to  what 
"Writing  that    was  propofed  in  his  firft  Letter.     It  was  held, 
had  been  re-    that  this  verbal  Declaration   had  re-eftablifhed 
the  Promife  in  the  firft  Letter,  and  that  it  was 
a  fufficient  Promife  in  Writing  within  the  Mean- 
ing of  the  Statute  of  Frauds.    Bird  verfus  Blofs 
in  Chanc.  2  Vent.  361. 

In  Ejectment  at  a  Trial,  Depofitions  taken 
in  Chancery  de  bene  ejfe,  where  the  Witnefs  died 
Chanc.  de  bene  before  anfwer  put  in,  were  held  to  be  good 
dMteatLaw  Evidence;  and  upon  this  Evidence  a  VerdicT: 
where  the  Pro  $&&'*  It  was  held  alfo,  That  Depofitions 
after  Anfwer  between  the  fame  Parties  might 
be  read  in  Evidence,  though  the  Witnefs  were 
not  dead,  if  he  could  not  be  found  upon 
Search.  Howard  verfus  Tretnaine,  Mich.  4  W. 
&  M.  B.  R.  Shower  363.  Salk.  278.  Holt 
Hafttavit.   Step.  475. 
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Depofitions         On  a  Trial  at  Bar  in  C.  B.  this  Point  arofe, 
inperpetuam    viz.  Depofitions  had  been  taken  in  Chancery, 

rei  memoriam 

are  not  to  be  read  in  Evidence  while  Party  lives. 
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in  perpetuam  rei  memoriam.  And  it  happened 
afterwards  that  the  Inheritance  of  the  fame 
Land  defcended  to  the  Perfon,  who  was  fworn 
as  a  Witnefs,  and  he  was  now  a  Party  to  the 
Suit  in  Ejeclment.  And  the  Queftion  was, 
Wherher  thefe  Depofuions  could  be  read  in  the 
Caufe  ?  Trevor  Ch.  J.  held,  That  they  ought ; 
for  that  he  was  difabled  to  give  Evidence  by 
the  Aft  of  God,  fo  that  it  was  in  Effect  the 
fame  Thing  as  if  he  were  dead.  Tracy  and 
Blencow  contr.  Hereupon  Tracy  came  into 
B.  R.  to  afk  the  Opinion  of  the  Court  •,  and 
the  Court  agreed,  they  ought  not  to  be  read : 
For  per  Holt  Ch.  J.  The  only  Intent  of  fuch 
Depofuions  was  to  perpetuate  Teftimony  in 
Cafe  the  WitnelTcs  died,  and  they  cannot  be 
read  in  any  Cafe  between  other  Parties  till  af- 
ter the  Death  of  the  Witnefs,  who  is  to  appear 
and  give  his  Evidence  viva  voce,  fo  long  as 
he  lives ;  much  lefs  can  they  be  read  in  this 
Cafe,  where  the  Witnefs  himfelf  is  Party. 
To  which  Trevor  Ch.  J.  agreed.  Tilleyh  Cafe, 
Salk.  286. 

On  an  Appeal  from  the  Commiffioners  of 
Excife  to  the  Commiflioners  of  Appeals,  the 
Depofuions  of  the  Witneffes  taken  before  the 
Commifiioners  of  Excife  ought  not  to  be  read, 
but  they  ought  to  examine  the  Witneffes  it 
novo  viva  voce.  And  Holt  C.  J.  faid  he  thought 
that  if  the  Witneffes  were  dead  their  Depofi- 
tions  might  be   read. 


Bill 
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Bill  and  Anfwer. 

Bill  in  Chancery  allowed  in  Bom9  ProS  as 
Evidence  to  confront  a  Woman  who  pretended 
Marriage.  Vin.  Abr.  Title  Evid.  S3. pi  o.  ci  es 
Pari.  Coll.  N.  88. 

The  Infant's  Guardian's  Anfwer  in  Chancery 
of  a  Feoffee  in  Truft,  was  refufed  by  the  Court 
to  be  given  as  Evidence;  becaufe  he  was  living, 
and  not  Party  to  the  Suit,  which  was  only  be- 
tween the  Heir  and  Cejlui  que  Truft.  Vin  Abr 
Tk.Evid.  88.  pi.  i. 

An  Anfwer  in  an  Englijh  Court  is  good  Evi-  J 
dence  to  a  Jury  againft  the  Defendant  himielf, 
but  not  againft  other  Parties;  yet  it  is  not  J 
binding  to  the  Jury.  Godb.  316.  pi.  418.  E. 
21  Jac.  B.  R.  Anon9.  Not  good  Evidence 
againft  his  Alienee.  1  Salk.  2 86.  1  Mod.  301. 
6  Mod.  44.  Mich.  2  Ann.  B.  R.  in  Cafe  of 
Ford  v.  Lord  Grey. 

If  the  Plaintiff  will  read  the  Defendant's 
Anfwer  in  Chancery  againft  him  in  Evidence, 
the  Defendant  may  likewife  take  Advantage 
thereof;  for  all  is  Evidence,  or  none.  Per  Heir 
Ch.  J.  ffi/.  8  W.  3.  B.  R.  Lynch  v.  Clerk, 
3  Salk.  154. 

An  Anfwer  in  Chancery  cannot  be  given  in 
Evidence  for  the  Party  who  made  it,  or  againft 
a  third  Perfon  not  deriving  any  Title  under 
him.  T.  9  Geo.  1.  Billiard  v.  Phaley  &  al\ 
8  Mod.  181.  Vin.  Abr.  88.  pi.  6. 
■  Allegations  by  a  Complainant  in  a  Bill  in 
Chancery  (hall  by  a  Copy  be  made  ufe  of  as 
Evidence  againft  the  Complainant,  in  a  Suit 
at  Law,  for  it  fha!l  be  intended  to  be  exhi- 
bited by  his  Confent  and  Privity.  But  per 
4  Bridgman 
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Bridgman,  there  is  a  Difference  where  there  is 
a  Proceeding  upon  fuch  Bill,  and  where  not ; 
for  in  the  firft  Cafe,  it  fhall  be  admitted  in 
Evidence,  but  in  the  fecond  nor.  If  Bill  be 
preferred  fans  Privity  of  the  Plaintiffs  an  Action 
lies.  Vin.  Abr.T'xi.  Evid.  88.  pi.  2.  See />.  474- 

Of  Evide?ice  in  Account. 

Account  pleaded  before  two  ;  Account  be- 
fore one  is  good  Evidence,  Hob.  55.  becaufe 
the  Account  is  the  Subftance. 

In  Debt  for  Arrearages  of  an  Account,  upon 
Nil  debet  mo  do  &  forma,  no  Account  is  good 
Evidence.  20  H.  6.  26.  Roll.  Trial,  6yy.  pi. 
26. 

Upon  Ne  unques  fon  Receiver,  &c.  the  De- 
fendant cannot  fay  that  he  paid  the  Money  ac- 
cording to  Directions,  &SV.  Dyer  196. 

Againft  S.  as  Receiver  of  two  30/.  and  as 
Bailiff  for  receiving  his  Rents  for  feveral  Years, 
not  faying  any  certain  Sum  of  Rents :  Per  Earl 
Serjeant,  The  proper  Way  is  to  find  quod  Com- 
putet, as  to  what  is  cerrain  in  the  Declaration, 
and  fo  proved,  as  the  Money  was,  but  not  to 
the  Rents-,  and  fo  he  faid  was  the  Opinion  of 
Hale.  But  per  Moreton  Juftice,  the  Verdict 
fhall  be  general,  and  it  may  be  both  Ways. 
Saye's  Cafe,  Norf  Lent  Affixes  1667. 

Debt  for  10/.  pro  eo  quod  cum  the  Defen- 
dant had  accounted  with  the  Plaintiff  for  di- 
verfe  Sums  as  due,  and  was  found  in  Arrear 
8  /.  and  a  Mutuatus  for  2  /.  and  on  the  Trial 
it  was  proved,  That  Defendant  and  Plaintiff's 
Wife  reckoned  that  Defendant  had  borrowed 
at  one  Time  40  J.  ac  another  Time  40  s.  and 
at  another  Time  4 /.  and  that  he  promifed  to 

pay 


4S°  Of  Evidence  in  Account.        Ch.i 

pay  the  8  /.  and  held  by  Holt  Ch.  J.  That 
this  is  good  Evidence  of  an  Account,  i  Show. 
215. 

Upon  Ne  unques  fon  Receiver •,  the  Defen- 
dant cannot  give  in  Evidence  a  Releafe  from 
(he  Plaintiff.  1  Brownkw  24.  Willowly  ver- 
fus  Small. 

Harrington  brought  Account  againft  Deane 
for  200/.  received   by  the  Hands  of  Sir  J.  Ro- 
therham-,    the   Defendant    pleads   that   he   was ' 
never  his  Receiver,  and   the  Jury  found,  that' 
Sir  John  Rotherham  was   indebted  to  the  Plain- 
tiff 200  /.  that  the  Plaintiff  willed  Deane  to  re- 
quire  and  receive  the  Money  of  Sir  John  Ro\ 
therham^    that    thereupon    Rotherham    prayed! 
Deane  to  borrow  the  Money  of  any  body,  and  I 
pay  it  the  Plaintiff:  That  he  accordingly  bor- } 
rowed  200/.  for  Rotherham  of  J .  S.  and  receiv- 
ed it  ;  and   that  Rotherham  gave  J.  S.  a  Bond 
for  the  Money.     Held  the  Action  well  main- 
tained.    Hob.  36. 

Of  Evidence  in  AEiions  on  the  Cafe. 

In  an  Action  on  the  Cafe  for  20  Guineas, 
the  Value  need  not  be  fet  forth  in  the  Decla- 
ration, but  it  may  be  given  in  Evidence  to  the 
Jury  ;  but  in  Debt  for  them  it  is  otherwife, 
and  the  Value  muft  appear,  but  in  Cafe  the 
Action  is  brought  for  Damages.  Vin  Value 
93*- 

Quare  defenders  Crimen  feloni<e  ei  impofuit, 
&c.  The  Plaintiff  cannot  give  in  Evidence 
Words  only,  but  Acts ;  as  arreting,  charging 
or  conventing  him  before  a  Juftice  of  Peace  for 
Felony.  Saunders  verfus  Edwards  >  Mich.  14 
Car.  2.  B.  R.     1  Keb.  389. 

Cafe 
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Cafe  for  malicioufly  profecuting  an  Indictment 

of  Perjury  j  and  it  appeared  rhe  Defendant  was  a 

1  Juftice  of  Peace,  and   procured   fome  as  Wit- 

]  nefl'es  to  appear  againft   the  Plaintiff,  and  his 

I  own  Name   was   indoried  on   the  Indictment  ; 

I  held  this  was  not  fafficient  to  prove  him  a  Pro- 

fecutor.     And  on  the  other  Side  it  was  proved, 

I  that   the  Indictment   was  drawn   by  Order  of 

!  the   Seffions ;  and    Plaintiff  nonfuired,  with  a 

Reprimand.   1  Vent.  47.   2  Keb.  572. 

Cafe  by  Baron  and  Feme  for  malicioufly  pro- 
fecuting the  Defendant  for  Felony  in  fteaiing 
Goods,  of  which  fhe  was  acquitted.  And  Holt 
Ch.  J.  allowed  the  Oath,  which  the  Profecuror 
(now  Defendant)  had  made  at  the  Trial  of  the 
Indictment,  of  the  Felony  being  committed,  to 
be  given  in  Evidence  for  the  Defendant,  to 
prove  a  Felony  committed  ;  elfe,  he  faid,  one 
that  was  robbed  alone,  if  he  profecuted  the 
Felon,  and  he  was  acquitted,  would  be  liable 
10  an  Action,  without  a  Poffibility  of  making 
a  Defence.     6  Mod.  216. 

Cafe  for  a  malicious  Profecution  of  Plaintiff 
for  Barretry  *,  and  fet  forth,  that  he  was  inde 
Ugitimo  modo  acquietatus,  and  to  prove  it  ac 
the  Trial  produced  a  Nolle  frofequi  by  the  At- 
torney General  ;  and  held  the  Action  would  not 
lie,  for  the  Nolle  profequi  is  only  a  Difcharge  of 
the  Indictmenr,  but  no  Acquittal  of  the  Crime. 
1  Salk.  21.     6  Mod.  261. 

If  any  Action  arifes  on  Requeft,  as  in  Tro- 
ver or  fpecial  Promife,  the  Statute  of  Limita- 
tion goes  only  to  the  Requeft.  Juy's  Cafe,  Mich. 
1562.  C.  B.   1  Cro.  139. 

Declaration    for  Words  fpoken   in  the   Pre- 

fence  of  A.  B.  and  others  •,  in  Evidence  it  fuf- 

i   ficeth,  that  they  were  fpoken  in  the  Prefcnce  of 

oihers 
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others  only.     Winckfield  and  Coot,  Lent  Affixes  \ 
Norfolk,  1662,  per  Hale  Ch.  Baron. 

In  Indebitatus  for  carrying  of  Herrings  ;  the: 
Evidence   was,  he   was   a  Porter   at  Yarmouth, 
and  when  Herring-Ships  came  Home,  he  went ' 
(of  his  own  Head)  and  carried  up  to  the  De- 
fendant's Houfe,  with  other  Porters,  fo  many 
Herrings ;  and  good  by  Tzvifden,  Judge  of  Af 
fife,  Norf.  Summer  1662.  Jermin  verfus  Lucas. 
Pew.  }n  an  Action  for  hindring   ro  fit  in  a  Pew, 

Keb.  2  Part    claimed  by  Prescription,   repaired,  &c.    ought 
342-  to  be  given  in  Evidence  •,  and  one  may  pre- 

1  Lev  7 1       fcribe  t0  fic  in   the  uPPermoft  Seat  in  a  Pew. 

1  Keb!  345.  %uckfion  and  Bateman,  Mich.  14  Car.  2.  B.  R. 
Cafe  by  Sir  H.  Snelgrave  and  A.  B.  againfl 
Brograve,  for  difturbing  them  of  a  Seat  in  the 
Church  ;  and  declare,  That  they,  and  thofe 
whofe  Eftate  they  have,  from  Time  immemo-  « 
rial  ufed  to  have  a  Seat  in  the  Church  ;  the 
Defendant  traverfes,  that  the  Plaintiffs,  and 
thofe  whofe  Eftate  they  had,  &c.  had  the 
Seat  modo  £5?  forma:  And  on  Evidence  it  ap- 
peared the  Plaintiffs  were  Tenants  in  Com- 
mon ;  and  held  this  did  not  prove  the  IiTue, 
for  they  cannot  join  in  a  joint  Prefcription. 
Palmer  161. 

Where-ever  a  Perfon  intitles  himfelf  to  a 
Seat  in  a  Church  by  Prefcription,  though  he  do 
not  alledge  that  he  ufed  to  repair  it,  yet  he 
fhall  be  obliged  at  the  Trial  to  prove,  that  he, 
or  thofe  whofe  Eftate  he  had,  ufed  to  repair  •,  or 
elfe  he  will  fail  in  his  Prefcription.  1  Siderf. 
203. 

In  Action  for  executing  an  illegal  Warranr, 
&c.  It  is  good  Evidence  to  prove  the  Juftice 
of  Peace  acted  as  fuch,  without  (hewing  his 
Commiflioni  fo  on  the  Statute  of  Hue  and  Cry.  \ 

Conftable's 
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Conftabk's  Cafe,  Norf.  Lent  Affixes,  per  Hale 
Chief  Baron. 

Aclion  for  (lopping  up  Lights,  &c.  One 
had  a  Piece  of  Ground,  and  builds  an  Houfe 

; on  Part  and  leafes  it,  then  he  fells  the  other 
Part  of  the  Ground  to  one  who  builds  on  it, 
and  (lops  up  the  Lights  of  the  firft  Houfe, 
the  Lefiiee  has  a  good  Aclion.  But  if  two  own 
two   Pieces  of  Ground,    and    one  builds,    the 

j  other  may  alio  build  and  (lop  up  his  Lights. 
Palmer  verfus  Flejher,  Mich.   15  Car.  2.  B.  R. 

1 1  Keb.  553. 

If  a  Matter  always   gives  his  Servant  Mo-  Mailer. 

jney  to  buy  his  Markets  with,  it  is  good  Evi- 
dence to  difcharge  the  Matter  in  an  Action 
brought  againft  him  for  Goods  taken  up  on 
Trult  by  that  Servant.  Per  Glyn  Chief  Ju- 
(lice,  Mich.  1658.  at  Guildhall,  Sir  Thomas 
Roufe's  Cafe. 

The  Matter  declared,   That  the  Defendant  Mafler. 
dug  a  Pit,  and  as   he  was  driving  his  Horfe, 

j  he  fell  in  the  Pit,  &c.     To  prove  the  Servant 

I  drove  the  Horfe  doth  not  maintain  the  Deck- 
ration.     Style  335. 

A  Watercourfe  runs  through  my  Grounds  to 
the  Grounds  of  J.  S.  where  is  a  Pit  that  Time 
out  of  Mind  ufed  to  be  filled  with  that  Water; 
I  may  (lop  the  Water  in  my  Ground,  and  ufe 
it  as  I  will,  fo  I  do  no  tturn  the  Courfe  another 
Way  *,  but  when  I  have  done  with  it,  I  mutt  let 
it  fall  into  its  own  Courfe.  Per  St.  John  Chief 
Juftice  C.  B.  Suff.  Summer  Affixes  16 57.  Smart 
and  Tyftead. 

Attion  for  Words,  You  forswore  yourfelf  in 
your  Anfwer  in  Chancery,  Defendant  juftifies. 
Plaintiff  replies  de  injuria  fua  propria  abfqut 
tali  Caufa.     Per  Hale,  Summer  Affixes,  Suffolk 

ic 


484  Of  Evidence  in  Aftiom  on  the  Cafe.  Ch.i 

It  is  a  good  Replication,  and  a  final!  Miftal 
in  an  Anfvver  fhali  not  convict  of  Perjury, 
the  Counfel  may  miftake,  or  his  Clerk. 

Action  for  not  fcouring  a  Dirch,  by  whL 
the  Water  overflowed  his  Land,  &*V.  and  d( 
clare  quod  quidam  Rivus  ran  there,  &c.  Upo. 
Evidence  it  appeared  only  a  Land  Flood,  an< 
good  by  Name  of  Rivus,  though  it  be  dr\ 
great  Part  of  rhe  Year;  and  it. was  held  the 
bed  Pleading  of  the  Courfe  of  this  River  to 
put  a  Place  from  whence  it  comes,  and  fo  to 
the  Plaintiff's  Land,  without  mentioning  mean 
Places  by  which  it  paffes,  which  may  be  many, 
and  muft  be  proved  if  laid.  Per  Whitfield1 
1 64 1.  York,  Clayton  96. 

Cafe  for  malicioufly  turning  away  Part  of 
a  Courfe  of  Water,  that  ran  from  a  Fountain 
in  Clerkenwell  to  the  Plaintiff's  Houfe  in  White 
Fryers ;  and  on  Evidence  it  appears  that  the' 
Anceftors  of  the  Defendant  had  caufed  a  Leaden 
Pipe  to  be  laid  to  the  main  Pip?,  through 
which  the  Water  ran,  and  that  Defendant  had 
ufed  the  Water,  by  opening  the  Cock  when 
he  pleafed ;  and  held  the  Defendant  liable,  and 
Judgment  for  the  Plaintiff.  Dyer  320.  Bendlows 
215. 

Soldiers  lying  in  an  Inn  fourteen  Days,  are 
Guefts  within  the  Cuftom  of  England.  Har- 
landh  Cafe,  -per  Whitfield  1647. 

The  Plaintiff  in  an  Action  of  the  Cafe  in- 
titles  himfelf,  by  Prefcription,  to  a  Foldcourfe 
for  Sheep  upon  all  the  Lands  in  fuch  a  Field 
on  Michaelmas- day\  and  fo  to  Lady-day,  the 
Lands  being  unfown,  and  for  that  the  Defen- 
dant put  on  Sheep,  fcfr.  before  Michaelmas- 
diy  and  after,  and   thereby  fed    the  Grounds, 

C5V. 
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&c.  the  Plaintiff  could  not  take  fo  good  Feed, 
aftio  inde. 

1.  The  Owner  may  put  on  Sheep,  and  feed 
his  own  Grounds  before  Michaelmas,  unlefs  a 
Cuftom  be  to  the  contrary,  which  ought  to 
be  laid  in  the  Declaration.  Contra  of  a 
Stranger. 

2.  It  appearing  that  Part  of  the  Lands,  fcta 
had  been  the  Lands  of  the  Plaintiff,  who  was 
Lord  of  the  Manor,  and  prefcribed  as  fuch, 
and  there  being  no  Exception  of  thofe  Lands 
in  the  Prefcription,  the  Plaintiff  was  nonfuit  5 
for  £s  to  thofe  Lands  the  Prefcription  is  gone 
by  Unity  of  Poffefiion.  Per  Hale  Chief  Baron, 
Norfolk*  Summer  Affixes,  1661.  Branthwait 
verfus  Hunt. 

In  Action  upon   the  Cafe  for  retaining  of  Eod.Ttminl 
his  Servant,  per  quod fervitium  ami/it*  the  Plain-  Servant, 
tiff  ought  to  prove  that  the  Defendant  had 
Conufance,  that  he  was  his  Servant. 

In  Cafe  againft  a  Sheriff  upon  an  Efcape  fuf- 
fered  by  a  Bailiff,  the  Plaintiff  ought  to  prove 
that  fuch  Procefs  and  Warrant  iffued,  that  fuch 
a  Debt  was  due  to  him,  and  that  the  Party 
arretted  was  now  become  infolvent  -,  or  elfe  he 
is  not  intitled  to  recover  Damages  to  the  Value 
of  the  Debt.     Clayton  84. 

Cafe  for  falfely  and  fraudulently  felling  an 
Horfe  to  the  Plaintiff,  as  Defendant's  own  Horfe, 
ubi  revera  it  was  the  Horfe  of  J.  S.  the  Plaintiff 
was  nonfuiced,  becaufe  he  could  not  prove  thac 
Defendant  knew  it  was  not  his  own  Horfe, 
Aleyn  91. 

In  an  A&ion  on  the  Cafe,  when  the  Requeft  Requefl  ano- 
is  laid  at  one  Time  in   the  Declaration,  a  Re-  ther  Day- 
queft  at  another  Time  may  be  given  in  Evi- 
dence. Sid.  Rep.  268. 

Vol.  II.  L  In 
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Where  Ad-  In  an  Action  on  the  Cafe  for  the  Profits  of 
vantage  is      Matter  of  the  King's  Wardrobe,  it  was  infifted 

Redtal0 1 all  for  the  Defendant>  That  the  PlaintifPs  Patent 
muft  be  ad-  having  recited  a  former  Grant,  he  muft  prove 
mitted  that  is  that  Grant  to  have  been  furrendered :  To  which 
recited.  jt  was  anfwered,  That  if  they  took   Advan- 

tage of  the  Recital,  they  muft  admit  all  that 
was  recited,  as  well  the  Surrender  as  the 
And  in  an  Grant.  And  of  that  Opinion  was  the  Court. 
A&ionofthe  And  it  was  faid,  That  in  an  Action  of  this 
Cafe  for  the  Nature,  it  is  not  neceflary  to  (hew  every  parti- 
Profits  of  an    cu]ar  Sum    received    by    the  Defendant ;    but 

<?MtCto'l(new  'c  is  a  £ood  Evidence  f°r  tnc  Damage  to 
the  Profits  wew  tne  Profit  of  the  Office  Communibus  annis. 
Communibus     Earl  of  Montague  verfus  Lord  Prejton,  2  Vent. 

annis.  1 70. 

Where  a  m  an  A&ion  on  the  Cafe  for  Money  had 

Plaintiff  goes  and  received  to  the  PlaintifPs  Ufe,  it  appeared 
upon  the  Up0n  Evidence,  That  Layfield  and  the  other 
Credit  of  Defendants  were  Bankers  and  Partners,  and 
the  Aft  of  'that  the  Plain  tiff  had  given  Layfield  20. f.  for 
one  is  Evi-  which  he  received  a  Ticket  in  the  double  Ex- 
«3ence  againft  change- Lorrery,  and  Layfield  undertook  to  pay 
th<i  fth^r'  wnat  benefit  mould  happen  thereupon.  That 
fhewsaDif-  the  Ticket  came  up  a  40/.  Benefit,  and  for 
claimer.  that  Money  the  Action  was  brought.     And  ic 

was  objected  for  the  Dcfendanr,  That  the 
Action  was  brought  againft  Layfield  and  his 
Partners  ;  and  it  did  not  appear  that  any  had 
undertaken  to  be  Truftees  in  the  Lottery  but 
Layfield,  and  therefore  he  only  oughr  to  be 
charged,  and  not  his  Partners.  To  which  Holt 
Ch.  J.  anfwered,  That  it  appeared  they  were 
Partners  in  their  Trade,  and  Goldfmiths,  and 
the  Adventures  put  their  Money  in  upon  the 
Credit  of  the  feveral  Goldfmiths  that  had  un- 
dertaken to  pay  the  Benefits  j  and  it  mould  be 

prefumed 
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prefumed  the  Aft  of  Layfield  was  the  Aft  of 
the  other,  and  (hould  bind  him,  unlefs  he  could 
(hew  a  Difclaimer  and  a  Refufal  to  be  concern- 
ed in   it ;  and  accordingly  the  Plaintiff  had  a 

Verdict  for  forty  Pounds. — Verfus  Lay* 

field  &f  al\  Salkeld  291. 

Cafe  for  a  Deceit,  for  that  the  Plaintiff  bought 
of  Defendant  feveral  Parcels  of  Silk  for— 
Silk,  whereas  it  was  another  Sort,  and  that  the 
Defendant  well  knowing  this  fold  it  him  for 
*  Silk  5  and    on  Evidence    it  appeared, 

that  there  was  no  actual  Deceit  in  the  Defen- 
dant, who  was  a  Merchant,  but  that  the  De- 
ceit was  in  his  Factor  abroad  ;  and  held  by 
Holt  Ch.  J.  that  the  Merchant  was  anfwer- 
able  for  this  Deceit  of  his  Factor  Civiliter,  tho' 
not  Criminaliter  \  and  that  it  was  more  reafon- 
able,  that  the  Defendant,  who  trufted  the  De- 
ceiver, fhould  be  a  Lofer  than  a  Stranger,  j 
Salk.  289.  Hern  v.  Nichols. 

An  Action  on  the  Cafe  upon  the  Cuftorri  of  Matter  of  a 
the  Realm  was    brought    againft    the   Defen-  Stage- Coach 
dant,  being  Mafter  of  a  Stage-Coach,  and  the  ^^^ 
Plaintiff  fet   forth  that  he  took  Place  in    the  tythcDriver, 
Coach  for  fuch  a  Town,  and  that  in  the  Jour-  unlefs  the  Ma- 
ney  the  Defendant    by   this  Negligence   loft  a  for takes  a 
Trunk   of   the   Plaintiffs:  Upon    Not  guilty  £™*^^ 
pleaded,  upon  the  Evidence  it  appeared,  That  <^™^c  ° 
this  Trunk   was  delivered   to  the  Perfon   that 
drove  the   Coach,   and   he    promifed   to  take 
Care  of  it,  and   that  the  Trunk   was  loft  out 
of  the  Coachman's  Poffeffion  ;  and  if  the  Ma- 
fter was  chargeable  with   this  Action,  was  the 
Queftion.     Holty  Ch.  J.  was  of  Opinion,  That 
this  Action  did  not  lie  againft  the  Mafter,  and 
that   a   Stage- Coach  man   was   not  within    the 
Cuftom  as  a  Carrier  is,  unlefs  fuch  as  take  a 
L  2  diftinct 
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diftinct  Price  for  carrying  Goods  as  well  as 
Perfons,  as  Waggons  with  Coaches  \  and  tho* 
Money  be  given  to  the  Driver,  yet  that  is  a 
Gratuity,  and  cannot  bring  the  Matter  within 
the  Cuftom:  For  the  Mafter  is  not  chargeable 
with  the  Acts  of  his  Servant,  but  when  he 
acts  in  Execution  of  the  Authority  given  by 
his  Mafter  •,  and  then  the  Act  of  the  Servant 
is  the  Acl:  of  the  Mafter  •,  and  the  Plaintiff 
was  nonfuited.  Middleton  verfus  Fowler,  Sal- 
keld  282. 

Cafe  againft  an  Innkeeper,  for  that  Plaintiff 
brought  Goods  into  Defendant's  Inn,  was 
lodged  there,  and  robbed  by  the  Default  of  De- 
fendant and  his  Servants  *,  Defendant  pleads  that 
Plaintiff  was  not  robbed  by  the  Default  of  him  or 
his  Servants  •,  and  in  Evidence  it  appeared,  that 
Plaintiff  came  to  lodge  with  Defendant,  that 
Defendant  told  him  that  his  Inn  was  full,  and 
that  he  could  not  lodge  him  ;  that  notwith- 
ftanding,  the  Plaintiff  would  ftay,  and  lodg- 
ed with  another  Man,  without  the  Confent  of 
Defendant  or  his  Servants  -,  held  that  Defen- 
dant was  not  liable.  Dyer  158.  b.  1  Ander- 
fon  29.  Seep.  489. 

Cafe  againft  a  Carrier  on  the  Cuftom  of  the 
Realm,  for  not  delivering  a  Box  with  Goods 
and  100/.  in  Money  in  it;  and  on  Evidence 
it  appeared  the  Plaintiff  delivered  the  Box  to 
the  Defendant's  Porter,  and  told  him,  there  was 
a  Book  and  Tobacco  in  the  Box,  but  faid  no- 
thing of  the  Money ;  and  held  by  Rolle,  That 
the  Carrier  was  anfwerable  for  the  Money, 
though  he  was  not  informed  of  it ;  but  told  the 
Jury,  in  Regard  of  the  intended  Cheat  to  the 
Carrier,  they  might  confider  him  in  Damages. 
Akyn  93. 
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In  an  Aftion  on  the  Cuftom  for  fafe  Carriage, 

Ev  de  ce  of  the  Delivery  and  Charge  to  carry 

^em  fafe    good,  without  faying  whither,  be- 

S  it  £af be  intended  to  the  Place  where  he 

:  ufually  came.  Gilb.  L.  of  Evtd.  242. 

In  an  Aftion  for  fafe  Carnage,  if  no  Price 
be  fe?  it  (hall  be  intended  for  the  Common 
Price  'but  f  a  fpecial  Agreement  befet  out  to 
carry  for  4*.  a  hundred,  it  muft  be  prov  d 
St  the  common  rate  is  to  carry  for  As.  an 

htr:nAafon  on  the  Cafe  brought  againftan 
Innkeeper  for  fuffering  the  Goods  oft  he  Plain 
tiff  his  Gueft  to  be  taken  out  of  his  Houfe,  and 
upon  Not  guilty  pleaded,  the  Defendant  may 
3£  in  Evidence  that  he  told  the  P^**" 
his  Houfe  was  full,  and  that  he  could  not  lodge 
h  m    and   that  notwithftanding   the  Pla.nt.ff 
we"'t  in  and  lodged  in  his  Houfe-,  *£*£ 
dence  falfifies  the  Declaration,  for  t  prov  stha 
there  was  no  Injury  done  to  the  Plaint.lt  as 
Gueft  To  the  Defendant.     Gilb.  Law  of  Evtd. 

25fnAc?io^glftAccerofaBmneednot 
prove  the  Hand  of  the  Drawer.     Sir.  648^ 
P  In  AcT.on  againft  Indorfor  muft  prove  De- 
mand  on  Drawer.     Str.  649. 

Of  Evidence  in  Affumpfit. 

In  an  Affumpfit  in  Deed,  the  very  Contract 
muft  be  fet  forth  in  the  Declaration  •,  but  ,n 
4H&  ^  if  the  Plaintiff  mews  Part  of 
the  Goods  delivered,  or  Part  of  the  Money 
lent,    it  is  good.     Gilb.  Law  of  Evtd.  193, 

172. 

L  3  In 


49©  Of  Evidence  in  Affumpfit.     Ch.i 

Jfumpjtt.  in  an  ^^  /„  LaWj  aftuai  payment>  ~r 

any  other  Matter  that  excufes  Payment,  may 
be  given  in  Evidence  on  Non  afjumpfit  •,  but  in 
an  Affumpfit  in  Deed  it  muft  be  pleaded.  Gilb. 
L.  of  Evid.  204,  205. 

Upon  an  Affumpfit  to  the  tlufband,  an  Af- 
fumpfit to  the  Wife  and  his  Agreement  is  good 
Evidence.  27  ft.  8.  29.  Upon  Non  A fumpfit 
to  a  fpecial  Promile,  Payment  is  no  Evidence  ; 
by  three  Judges. 
A**//*/*  Upon  Non  Affumpfit  in  a  general  Indebitatus 

Jjjumtft.  Affumpfit,  the  Defendant  may  give  in  Evidence 
Payment  at  any  Time  before  the  Action  brought; 
but  upon  a  fpecial  Promife  to  pay  Money,  iSc. 
it  is  otherwife  ;  Caufa  patet ;  for  in  the  firft 
Cafe,  if  there  be  no  Debt,  the  Law  will  infer 
no  Promife.   1  Mod.  210. 

In  Indebitatus*,  Covenant  to  pay  is  no  Evi- 
dence.    2  Cro.  505.     Nor  Money  due  for  Rent 
by  Specialty,  or  on  Record.     Hob.  284.   Hutt 
35- 

Indebiiat.  for  Money  lent,  Money  received 
to  Plaintiffs  Ufe,  &  infimul  computaffet.  Plain- 
tiff  gives  in  Evidence  only  a  Letter,  whereby 
the  Defendant  promifed  ihortly  to  pay  him 
30/.  he  owed  him.  Held  per  Holt  Ch.  J.  that 
this  would  not  do,  f6r  it  might  be  due  on 
Bond  or  otherwife ;  it  is  true,  a  Note  to  pay  a 
Sum  of  Money  on  Demand,  is  prima  facie  Evi- 
dence of  Money  lent,  unlefs  the  contrary  appear; 
but  it  is  not  fo  here,  and  the  Plaintiff  was  non- 
fuit.  Comberb.  349. 

But  an  Account  dated  for  Rent  and  other 

Things  is  good  Evidence. 

Baron  and  Indebitatus  Affumpfit  againft  Baron  for  Ne- 

*eme.  ceffaries  for  his  Wife,  they  muft  be  according 

co  his  Eftate,  as  well  as  Degree.  Siderfin  128. 

if 


, 


Ch.  1 5.     Of  Evidence  in  Affumpfit.  49 x 

If  (he  doth  not  cohabit  with  him,  the  A&ion 
doth  not  lie.  If  the  Goods  bought  by  the 
Wife  or  Servant  come  to  the  Ufe  of  the 
Hufband,  although  this  be  no  binding  Evi- 
dence, yet  this  preemptive  Evidence  (hall 
charge  him. 

He  may  forbid  one  or  two,  6?f.  to  let  her 
have  Goods,  but  a  general  forbidding  alfo  is 
void.  Keb.  2  Part  554. 

If  Hufband  and  Wife  cohabit,  and  the  Wife 
deals  feparately,  her  Contracts  (hall  bind  the 
Hufband ;  for  Cohabitation  is  fuificient  Evidence 
of  Notice.     1  Salk.  113.     6  Mod.  162. 

Per  Hale  Ch.  J.  dews  Age  may  be  given  in  Infancy. 
Evidence  on  Non  Affumpfit,  in  an  Indebitatus  2  L«v-  H4- 
Affumpfit.    Keb.    Rep.  2  Part  851.  Painter -and 
Bowman's  Cafe. 

Infancy  cannot  be  given  in  Evidence,  but 
muft  be  pleaded.  Gilb.  L.  of  Evid.  165.  §u. 
For  the  contrary  is  in  Ufe,  and  it  goes  to  the 
Gift  of  the  A&ion.  Seep.  498. 

A  Feme  Covert  may  plead  Non  Afjumpfit, 
and  give  Coverture  in  Evidence ;  becaufe  Co- 
verture makes  it  no  Promifc.  6  Mod.  230. 
Gilb.  L.  of  Evid.  165. 

Indebitatus    will    not    lie    for  Money   won  1  Keb.  216. 
ar  Dice.     Wiche\  Cafe,   Hill  14,  15  Car.  2. 

B.R. 

An  Affumpfit  to  pay  50/.  in  Confideration 
Plaintiff  would  permit  the  Defendant  to  enjoy 
Lands  from  10  Aug.  till  1  May  following,  will 
lie  on  an  exprefs  Promifc,  but  not  on  the 
Promife  in  Law.  3  Lev.  150.  Jobnfon  verfus 
May. 

If  a.  Promife  be  made  to  pay  at  a  Day  cer- 
tain, and  the  Day  is  paft,  the  Plaintiff  may 
declare  to  pay  on  Requeft  :  So  if  he  declare  on 
L  4  Payment 
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Payment  at  a  Day  certain,  and  give  in  Evidence 
a  Promife  on  Requeft,  /.  e.  when  it  is  created 
on  Account  which  gives  the  Duty,  for  there 
the  Time  is  ex  abundanti •,  but  where  the  Ac- 
tion is  founded  on  the  Contract,  otherwife ;  for 
there  the  Evidence  muft  purfue  the  Contract; 
Bill  1650.  B.R.  Child's  Cafe. 

Ajjumpfit^  in  Consideration  Plaintiff  would 
deliver  to  J.  S.  10  Quarters  of  Malt,  to  pay 
him  on  Requeft,  if  J.  S.  did  not ;  and  avers 
that  he  delivered  the  Malt  to  J.  S.  who  had 
not  paid,  that  he  requefted  Defendant  to  pay, 
and  that  he  had  not  paid ;  on  Non  AJfumpfit9 
held  by  Twifden  and  Windham^  that  Plaintiff 
need  not  prove  a  Requeft  ;  for  it  was  traverf- . 
able,  and  by  not  being  traverfed  was  admitted. 
j  Lev.  166. 

Promife  to  reftore  a  Horfe  hired  for  a  Jour- 
ney,  if  the  Horfe  dies  in  the  Journey  without 
the  Rider's  Default,  his  Promife  binds  not. 
Li/le's  Cafe,  cited  in  Matraver's  Cafe,  Trin. 
1651.  B.R. 

One  brings  an  AJJumpfit  for  20/.  and  gives 
in  Evidence  a  Promife,  if  two  would  furrender, 
to  pay  them  20/.  a-piece,  good.  Mich.  1655. 
B.  R.  Thomas  and  Gery9  Style  461. 

Indebit.  for  50  /.  brought  by  Edgar  againft 
Chetham  Clerk.  The  Evidence  was  T.  was  in- 
debted to  Edgar  in  50/.  Chetham  defires  Ed- 
gar to  let  him  take  the  50/.  of  T.  and  he 
would  give  Edgar  a  Bill  of  Exchange  to  re- 
ceive fo  much  at  London:  Accordingly  T.  pro- 
mifes  to  pay  Chetham  the  Money,  which  Pro- 
mife he  accepted,  and  gave  a  Bill  of  Exchange 
to  Edgar ;  after  T.  became  infolvent ;  then 
Chetham  prohibits  the  Payment  of  his  Bill, 
whereupon  this  Action  is  brought.  Per  Wadh. 
2  Wyndham 
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Wyndham  Juftice,  Jffize  Norf.  Summer,  1663. 
the  A&ion  lies ;  for  Cbetbam  having  accepted 
the  Promife  of  7*.  and  given  a  Bill,  (Sc.  is  now 
become  a  Debtor  to  Edgar,  until  his  Bill  be 
paid,  though  he  never  receives  the  Money  of 
tfhompfon.  This  Cafe,  though  for  another  Point, 
is  in  1  Keb.  592. 

In  Indebit.  it  is  good  Evidence  againft  the 
Father,  that  Phyfick  was  delivered  to  his  Daugh- 
ter at  his  Requeft.  Stonehoufe  verfus  Bodvil, 
Hill.  14  Car.  2.  B.  R.   1  Keb.  439- 

One  promifes  a  Bailiff,  that  if  he  would  let 
one  arrefted  be  in  his  Houfe  that  Night,  he 
would  deliver  him  in  the  Morning  ;  it's  a  good 
Promife,  and  the  Bailiff  or  the  Plaintiff  may 
bring  the  Action.  Benfon  verf.  French,  Pafcb. 
15  Car.  2.  B.  R-  1  Keb.  483.  1  Siderf.  132. 
1  Lev.  98. 

lndebitat.  The  Cafe  was,  the  Plaintiff  fold 
fixty  Comb  of  Rye  to  the  Defendant  at  four- 
teen  Shillings  per  Comb,  to  be  delivered  before 
Michaelmas-,  the  Plaintiff  delivered  fifty  Comb 
before  the  Time,  and  brought  this  Action  for 
the  Money  for  it,  and  good,  though  it  was 
agreed  the  Money  to  be  paid  on  the  Delivery 
of  the  lad  Rye.  Per  Hale  Chief  Baron. 

1.  Though  the  Agreement  is  intire,  yet  the 
feveral  Deliveries  make  feveral  Contracts. 

2.  Though  the  Payment  was  to  be  on  the 
laft  Delivery,  yet  a  Time  being  fet  for  Delivery, 
it's  intended  to  be  paid  when  the  Delivery 
(hould  have  been. 

3.  The  Time  being  pad,  it's  now  a  Duty, 
and  fo  Indebitatus  lies. 

4.  The  Defendant  hath  his  Remedy  for  de- 
livering the  Refidue.  Barker  verfus  Sutton, 
Lint  Jffize  Norf.  1662. 

The 
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An  Account.  The  Court  would  not  admit  Evidence  of  an  > 
Account  current  to  maintain  Indebitatus,  be- 
caufe  it  would  involve  the  Court  in  a  tedious 
Examination  •,  bur  if  the  Account  had  been  Ha- 
ted, then  Indebit.  upon  the  Account  is  ufual. 
Keb.  2  Part  781.     1  Mod.  268. 

Indebitatus  Aflumpfit  pro  opere,  or  pro  diver- 
Jis  mereimoniiSy  or  pro  fervitio,  or  labore,  is  good, 
and  the  Particulars  may  be  given  in  Evidence : 
Otherwife  of  an  Indebitatus  generally,  or  pro 
multis  beneficiis,  life.  Keb.  3  Part  781.  Keb.  2 
Part  552. 

Indebitatus  lies  for  a  Portion  after  the  Join- 
ture feci  led  ;  fo  for  a  thoufand  Pounds  on  Pro- 
mife  for  fo  much  for  every  Horfhoe-Nail  *  but 
the  Jury  may  mitigate  Damages.  Ibid. 

A  Promife  to  marry  3.  within  three  Months, 
within  a  Fortnight  after  they  meet,  and  the 
Party  promifes  again  to  marry  her  within  three 
Weeks,  this  laft  Promife  is  no  Difcharge  of  the 
former,  being  all  within  the  Time  of  three 
Monihs;  but  had  the  laft  Promife  been  to  mar- 
ry her  within  fome  other  Time  after  the  three 
Months,  it  had  difcharged  the  former.  Hite 
verfus  Chaplin,  Prfb.  1658.  B.  R. 
1  In  an  Affumpjit,  the  Plaintiff  cannot  give  in 

Evidence   a  Specialty  to   prove   his  Caufe  of 
A&ion.     Moor  240.     Cro  Jac.  505. 

AJJumpfit  on  a  Contract  ro  pay  Money  on 
the  Marriage  of  his  Daughter,  the  Defendant 
gave  in  Evidence  a  Difcharge  of  the  Contract. 
Hale  held  the  Defendant  ought  to  have  pleaded 
it,  and  that  it  only  went  in  Mitigation  of  Da- 
mages.    2  Lev.  81. 

It  a  Man  be  faid  to  aflume  the  4th  of  May, 

and  he  be  then  proved   to  be  dead,  and  the 

Party  be  proved   to  aflume  another  Day,  ic 

1  fufficeih, 
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fufficcth.  But  if  a  Man  bring  Trefpafs  againft 
another,  and  lay  it  to  be  done  the  fourth  of 
May,  and  the  Party  is  proved  to  be  Dead,  this 
difcharges  the  Action  ;  for  a  perfonal  Action, 
that  complains  of  a  Wrong  done,  dies  with 
the  Perfon.  Gib.  L.  of  Evid.  241,  2. 

Cafe  by  a  Man,  and  declares,  That  in  Con- 
fideration  he  would  marry  the  Defendanr,  (he 
would  marry  him ;  held  a  good  Confutation  ; 
and  that  on  Non  Affumpftt  fhe  might  give  in 
Evidence  any  lawful  Impediment  •,  as  Confan- 
guinity  within  the  Levitical  Degrees,  but  not 
a  Precontract.     $  Mod.  411. 

If  a  Citizen  of  London  promifes  his  Daugh- 
ter's Hufband  to  give  him  a  Child's  Portion,  by 
i  the  Cuftom  of  London  that  is  certain  enough. 
2  Roll.  Rep.  104. 

Indebitatus  by  one,  Defendant  gives  Evidence 
that  another  was  Partner  with  the  Plaintiff  at 
the  Delivery  of  the  Wares ;  Plaintiff  nonfuit. 
Franklin  vetfus  Walker^  Norf.  Lent  AJfize  1667. 
Per  Morton  contr  in  Trefpafs,  for  there  Join- 
tenancy  mud  be  pleaded. 

In  AJJumpfit  in  Fact,  and  Non  AJfumpftt  plead- 
ed, a  Releafe  cannot  be  given  in  Evidence,  un- 
lefs  only  to  mitigate  Damages ;  but  it  may  up- 
on an  AJJumpfit  in  Law,  to  maintain  Non  AJJump- 
fit.  Siderf.  236. 

Indebitatus  for  9/.  Defendant  pleaded  Non 
AJfumpftt  infra  fex  annos^  Iflue  inde9  the  Plain- 
tiff proved  a  Debt  of  9/.  due  ten  Years  be- 
fore, and  an  Acknowledgment  of  the  Debt 
within  fix  Years,  and  an  Offer  to  pay  5  /.  for 
the  whole. 

Per  Hale:  The  Plaintiff  nonfuit;  for  the 
Acknowledgment  of  the  Debt  is  no  more  than 
is  done  by  the  Plea,  but  there  muft  be  a  new 

Promife 
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Promife  of  the  Debt  within  fix  Years, 
make  the  Action  hold,  and  here  the  Promife 
or  Offer  to  pay  5/.  gives  no  Action  for  the 
9/.  Bafs  verfus  Smith,  Suffolk,  Summer  AJftze% 
1668. 
XnJf*B£/it.  In  a  fpecial  Promife  to  pay  20/.  if  the  Plain- 
tiff would  pay  10/.  &e.  Upon  an  Averment 
that  he  paid  the  10/.  upon  Non  Ajjumpf.:,  the' 
Defendant  (hall  not  give  in  Evidence  that  the 
Plaintiff  did  not  pay  the  10/.  neither  is  the 
Plaintiff  bound  to  prove  it,  for  the  Iffue  is 
upon  the  Affumpfit,  and  not  upon  the  Pay- 
ment of  the  10/.  which  might  have  been  tra- 
verfed.  And  although  it  was  faid,  That  in  all 
Actions  there  is  a  General  Iffue  to  be  taken," 
which  fhall  put  all -the  Declaration  in  Iffue, 
and  that  muft  in  this  be  Non  Affumffit,  orJ 
nothing  ;  yet  by  the  Advice  of  all  the  Juftices 
of  Serjeants  Inn  in  Fleetftreet,  it  was  ruled  as 
abovefaid.  Mich.  16  Car.  B.  R.  between  Hol- 
2  Roll.  681.  Hch  and  Brodrig.  I  have  been  the  more  par- 
t^  6.  ticular  in  this,  becaufe  I  have  known  Plaintiffs 

nonfuited  in  fuch  Cafes  at  the  Affize  for  want 
of  proving  the  Averment :  Although  I  muft 
confefs  I  never  agreed  with  the  Judge  herein 
that  did  it.  For  it  is  a  Miftake  to  fay,  the 
Plaintiff  muft  in  all  Cafes  prove  his  whole  De- 
claration ;  if  he  proves  the  Matter  in  Iffue, 
he  ought  not  to  be  nonfuited.  Roll.  Tit.  Trial, 
6S1. 

Delivery  of  the  Goods  is  Evidence  of  the 
Sale  in  the  Quantum  Meruit,  becaufe  they  fhall 
be  fuppofed  to  be  delivered  on  the  Bargain, 
and  with  Expectation  of  the  Price  of  them. 
Grift.  L.  of  Ezid.  187. 

Indtbitaf 
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Indtbita?  Affumpfit  for  750/.  laid  out;  on 
Mm  Ajjumpfit  it  appeared,  that  Defendant  and 
another  now  dead  farmed  the  Excifc  ;  that  the 
Money  was  laid  out  by  Plaintiff  on  the  Behalf 
of  the  Defendant  and  his  Partner,  and  that  De- 
fendant promifed  to  repay  it  out  c:  -ft 
Profits  he  received  •,  and  held  the  Action  not 
maintained  ;  the  Money  being  laid  out  for  the 
Partners,  and  the  Prontfce  of  Payment  not  ab- 
folute.     2  Mod.  279. 

Affumpfit  in  Confideration  Plaintiff  would  for- 
bear his  Suit  againft  J.  S.  for  80/.  which  J.  S. 
owed  him,  Defendant  promifed  to  fee  him  paid  ; 
and  the  Evidence  was,  that  J.  S.  owed  Plain- 
tiff only  40  /.     Held  the  Plaintiff  failed.  Clay- 
1 1 1. 
*  Affumpfit,  and  declared,  That  f  uidam  exitus 
in  Ejectment   of  the  Demife   of  the  Plaintiff 
junttus  fust  between  the  Leffee  of  the  Plaintiff 
and  J.  S.  Defendant  •,    the  now  Defendant,  in 
Confideration  the  Plaintiff  would  not  enforce  b 
Title,    but   give  weak  Evidence  promifed   to 
pay  the  Plaintiff  270/.  and  avers  Performance, 
and  a  fpecial  Verdict,  that  the  Agreement  m 
made  as  fet  out,  but  that  in  the  Ejectment  two 
Iffues  were  joined  ;  and  held  a  good  Vadifi  for 
Plaintiff.  Cro.  Eliz.  : 

The  Plaintiff  took  a  Diftrefs  for  Rent  •,  I 
Defendant  promifed,  if  he  would  redeliver  the 
Diftrefs  to  him,  to  pay  the  Sum  demanded  for 
Rent  •,  and  an  Action  being  brought  on  that 
Promife,  held  that  the  Plaintiff  mud  prove  the 
Rent  due.  Clayton  139.  VJtinfon. 

Matters  that  lie  in. Account  are  not  to  b^hid.JfMmf. 
given  in  Evidence   on  an  Indebitatus  zJjumpfit  \  AccoaBt- 
per  North  Chief  Juftice.  Modern  R 

In 
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Payment.  In  an  A&ion  of  AJfumpfit,  grounded  upon  a 

i  Mod.  2io.  Promife  in  Law,  Payment   may  be  given  in 
Evidence,  but  not  where  the  Aftion  is  ground. 
ed  upon  an  exprefs  Promife. 
Promifc.  Upon  an   Aflumpfit,    the   Plaintiff  declares' 

upon  two  Confiderations,    and  a  fimple  Pro-: 
mife :  If  the  Jury   find  but  one,  or  a  condi- 1 
tional  Promife,  this  doth  not  maintain  the  Iflue 
for  the  Plaintiff.  Leon.  173.  Mujled  and  Hopper's 
Cafe. 
In  Indebitatus      In  AJfumpfit  for  Money,  and    likewife   for 
AJfumpfit,  In-  Money  laid  out  to  the  Ute  of  the  Defendant's 

given  in  Evi8  Wife  dum  fola  '  on  Non  '#<«#'  pkaded,  at 
dence  on  Non  the  Trial  thc  Defendant  offered  to  give  in  Evi- 
4£umpjit.  &nce  the  Infancy  of  the  Feme  at  the  Time 
of  the  Promife,  which  the  Chief  Juftice  doubt- 
ing of,  it  was  referred,  by  Confent,  to  him  as 
a  Cafe,  who  confulted  with  the  reft  of  the 
Judges ;  and  they  all  agreed,  That  upon  the 
General  Iffue,  fuch  Evidence  hath  been  of 
late  admitted.  Darby  verfus  Boucher^  Salkeld 
279. 

Parol  Pro-  A  parol  Promife  was  made  to  pay  a  Sum  of 

mife  to  be  Money  upon  the  Rctunvof  fuch  a  Ship,  which 
oTaC™^  Ship  happened  not  to  return  within  two  Years 
gency.^not  Timeafter  tnc  Promife  made:  It  was  refolved 
within  the  by  all  the  Judges,  That  this  was  a  good  Pro- 
Statute  of  mife,  and  not  within  that  Claufe  of  the  Sta- 
Frau<|s»  ture    of  Frauds,    which  fays,    That  no   Atlion 

TpromTfe      ^al1  be  brouZht  ut°?  a*  Agreement,  that  is  not 
void,  that  is    to  be  performed  within  one  Tear,  unkfs  it  be  in 
not  to  be  per-  Writing,  for  that  there  was  a  Poflibility  of  the 
formed  with-  Ship's  returning   within   the  Year:  And   that 
*n  a  Year.      Claufe   extends  only  to  fuch  Promifes,  where 
by   exprefs  Agreement  the  Thing  is  not  to  be 
performed  within  a  Year.     Ananymus,  Salkeld 
280. 

If 
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If  a  Man  contracts  for  Goods,  and  after 
carrying  them  away  gives  the  Seller  a  Gold- 
imith's  Note  for  the  Money,  it  does  not  a- 
mount  to  a  Payment;  but  if  it  were  given  at 
the  very  Time  of  the  Contract,  it  would  be 
prima  facie  Evidence,  that  it  was  taken  in  Pay- 
ment. And  if  a  Man,  upon  a  Contract  made 
before,  takes  fuch  a  Bill,  and  keeps  it  till  the 
Party  on  whom  it  was  drawn  becomes  Infol- 
vent,  in  an  Action  brought  by  him  againft  the 
Buyer  on  that  Bill  he  (hall  be  barred  ;  but  he 
fliall  recover  the  Debt  upon  the  original  Con- 
tract. Reports  in  Holt'j  Time  298.  Cafes  W.  3. 
\  408. 

Upon  an  AJfumpfit%  Covenant  under  Hand 
and  Seal  to  pay  the  Money,  is  no  Evidence, 
nor  is  any  Specialty  or  Matter  of  Record,  or 
any  Contract  for  Rent.  Gilb.  Law  of  Evid.i  82. 
cites  Cro.  Jac,  506,  598.  Hob.  284.    Cro.  Car. 

343- 

In  a  Declaration  on  a  collateral  Promife,  it 

is  not  neceffary  to  lay,  that  it  was  in  Writing, 
but  it  is  fufficient  within  the  Stature  of  Frauds 
and  Perjuries  to  prove  it  was  in  Writing  at  the 
Trial.  T.  Jones  158. 

In  Affumpfit  upon  a  Note  for  10/.  ik i.  gi-  Record  oft 
ven    by   the  Defendant  to   the  Plaintiff,    and  foreign  At- 
ivan Ajfumpfit  pleaded  ;  upon  Trial  the   Plain-  ta^men' 
tiff  produced  and  proved  the  Note.     The  De-  J^^ 
fendant  in  Dtlcharge  of  himfelf  produced  the  Defendant  in 
Record  of  a  Foreign  Attachment,  wherein  the  Ajfumpfit 
faid  Debt  was  difcharged  by  the  City  Procefs,  °Pon  a  Note' 
for  the  Satisfaction  of  a  Debt  demanded  there 
of  the   Plaintiff,  and    was   there  condemned  : 
And  it   was  ruled  by  Trevor  ,C.  J.  Thar  this 
was  a  good  Difcharge,  but  that  if  the  Plaint  iff 
in  this  Action  could  have  (hewed  the  Original 

wherein 


500  Of  Evidence  in  Affiimpfit.     Ch.15. 

wherein  he  declared  to  be  precedent  to  that 
Attachment,  (o  that  it  had  appeared,  that  this 
Court  was  poffeffed  of  an  Adion  for  the  De- 
mand of  this  Debt  before  it  was  attached,  then 
fhould  the  Plaintiff  have  recovered  his  Debt 
notwithstanding  fuch  Evidence;  but  the  De- 
claration in  the  Record  here  was  betwixt  the  . 
Time  of  the  Attachment  and  of  the  Condemna-  • 
tion.  Savage's  Cafe,  Salkeld  291. 
Where  upon       In  AJfumpfit  Evidence  was  given,  That  the  : 
Non  JJfumpfit  Debt  was  attached  by  the  Cuftom  of  London  ■ 
Condemna-     before  the  Action  brought,  and  Condemnation  1 
uon  in  foreign  had    before  the   Plea   pleaded.     And   it   was, 

m™given  urSed>  Thac  this  ^ou]d   rel^  to  defeat  the 
in  Evidence,    Action.     But  per  Cur.  it  was  ruled,  That  if  airj 
and  where  it   Attachment  and  Condemnation  be  before  the 
muftbe  plead- Writ  purchafed,  it  may  be  given  in  Evidence 
fL  on  the  General  Iffue,  becaufe  that  is  an  Altera- 1 

tion  of  the  Property  before  the  Action  brought; 
bat  if  the  Attachment  only  be  before  the  Writ 
purchafed,  it  ought  to  be  pleaded  in  Abate- 
ment of  the  Writ ;  and  if  the  Condemnation  j 
be  after  the  Action  commenced,  and  the  Plea 
pleaded,  then  it  may   be  pleaded  in  Bar,  but  J 
fhall  not  be  given  in  Evidence  on  Non  AJfump-  1 
fit,  for  that   the  Property  is  not  altered  until  J 
Condemnation,  and  the  Plaintiff  had  a  Verdict.  ] 
Brook  verfus  Smith,  Salkeld  180. 

AJfumpfit  on  a  Bill  of  Exchange  ;  Defendant  1 
pleads  that  he  was  a  Gentleman  that  went! 
Abroad  to  travel,  and  traverfes  his  being  a 
Merchant.  The  Plaintiff  demurred ;  and  it  \ 
was  infifted,  that  it  amounted  to  the  General  \ 
Iffue  ;  but  held  that  it  was  no  Rule,  that  a  1 
Matter,  that  might  be  given  in  Evidence  on  the  J 
General  Iffue,  could  not  be  pleaded  fpecially  ;  \ 
that  in  Debt  for  Rem,  Entry,  and  Expulfion  may  J 


[ 
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be  given  in  Evidence  on  Nil  debet,  and  fo  on 
Nil  habuit  in  Tenementis,  but  yet  are  always 
allowed  to  be  pleaded  ;  but  the  Plea  was  held 
ill  in  Subftance,  being  the  Drawing  the  Bill 
made  him  a  Trader.  2  Vent.  295.  And  fo  in 
Debt  on  Bond  againft  a  Feme  Covert,  flie  may 
plead  Coverture,  or  give  it  in  Evidence  on  Non 
eft  faftum.  5  Mod.  175. 

Winner  lhall  not  recover  on  a  Bill  for  Money 
won  at  play  againft  an  Acceptor  •,  otherwife  of 
an  Indorfee.  1  Salk.  344.  See  5  Mod.  170. 
Car lb.  356.     Holt  328.  Caf  B.  R.  96.     Skin. 

Quarto    Jacobi   feeundi,    An    Ajfump/it    was  Where  the 
brought  againft  four,  who  pleaded  Non  Affump-  Contraft  is 
fer.  infra  fex  Annos,  and  the  Verdict  was,  that  JJ^J^ 
one  of  them  did  aflume  infra  fex  Annos,  and  quiflte# 
the  other  Non  Afjumpfer.     And  it  was  held  that 
no  Judgment  could  be  given  againft  the  De- 
fendant, upon  whom   the  Verdict  was  found  ; 
for  this   is  an  Indebitatus  Affumpfil  for  Goods 
fold  •,  and  'tis  an  intire  Contract,  and  they  muft 
all  be  found  to  promife,  or  elk  'lis  againft  the 
Plaintiff.  2  Vent.  151. 

Torts  are  in   their  Nature   feveral  ;  fo   one  Torts  maybe 
Defendant  may  be  found  guilty,  and  the  other  found  feve" 
not  guilty,  but  'tis  not  fo  in  Actions  grounded  rd  y' 
upon  Con  trad.   2  Vent.  151. 

Cafe  on  a  promtftory  Note  againft  the  Draw- 
er-, held,  that  by  Stat.  3  An.  c.  9.  the  Note 
is  Evidence  of  a  Confideration,  but  not  con- 
clufive  Evidence,  but  turns  the  Proof  on  the 
Defendant,  to  (hew  that  there  was  no  Confede- 
ration given  for  fuch  a  Note  -,  fo  held  by  the 
Lord  Chancellor  King.  Gilbert's  Reports  154. 
M.  8  G.  1.  Brown  v.  Marflo. 

Vol.  II.  M  Action 
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AcYion  againfl:  an  Indorfor  of  a  Bill  of  Ex- 
change, Drawer  called  to  prove  that  he  did  not 
draw  the  Bill  •,  but  held  he  was  not  a  Witnefs  ; 
but  rhe  Pany  gave  him  a  Releafe,  and  that 
was  fufficient.     Reports  in  Holt'j  Time  297. 

sljjumpfit  againfl:  four  for  Corn  fold  to  them-; 
the  Evidence  proved  the  Sale  to  be  to  only 
two  of  them.  Held  that  Plaintiff  failed  as  to 
all.     Clayton  114. 

Of  Evidence  in  Debt. 

t?omijlfi&*m.  Upon  Non  eft  fa Bum,  ic  is  no  Evidence  to 
(hew  that  the  Bond  was  made  upon  an  ufuri- 
ous  Contract,  or  that  the  Sheriff's  Name  is 
mi  (taken,  £2?*.  in  a  Bail- Bond  •,  or  that  the 
Bond  is  joint  or  feveral,  or  delivered  at  ano- 
ther Place  \  or  that  it  is  void  by  Stature,  but 
it  muft  be  pleaded  in  Abatement.  1  Inft.  283. 
Hob.  72.  ^ 

5  Coke  27.         But  to  prove  that  the  Seal  was  broken  off, 
Roll.  Trial,     and  put  on  again  ;  or  to  prove  a  Rafure  of  the 
683.  pi.  8.      Deed,    delivered    as    an    Efcrow,  csV.  this  is 
good  Evidence,  Lib.  5.  1 19.  1 1.  27.  if  it  were 
1  Cro  120.    done  before  the  Action  brought ;  but  if  the  Seal 
was  broke  off,  &c.  by  Chance,  after  Iffue  join- 
ed, the  Jury  may  find  it  fpeciaily. 

If  an  Obligation  is  delivered  to  the  Ufe  of 
another,  and  he  difagrees  to  it,  by  this  the  ob- 
ligation has  no  Force,  and  he  can  never  agree 
to  it  afterwards,  and  therefore  this  is  no  Deed, 
and  may  be  given  in  Evidence  on  non  eft  fcfium. 
Gilt.  L.  of  Evid.  162. 

If  Witnefs  prove  Delivery  at  another  Place: 
£>.  If  that  warrants  the  Iffue.     Ibid. 

Debt  on  Bond,  which  was  fet  forth  to  be 
made   15  November  25  Eliz.   and  on  Non  eft 

fattum^ 


Owen  8, 
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faftum>  the  Fatt  appeared  to  be,  that  it  was 
dated  15  November  25  Eliz.  but  was  deliver- 
ed 18  November  16  Eliz.  Held  the  Bond  was 
proved.     Cro.  Jac.  136. 

On  Non  eft  faftum,  the  being  delivered  as 
an  Efcrow  may  be  given  in  Evidence,  as  well 
as  Sufpenfion  of  Rent,  on  Nil  debet.  3  Keb. 
142. 

It  was  held  by  Holt,  C.  J.  That  the  Plead- 
ing fpecially  a  Rafure  or  Delivery  as  an  Efcrow, 
and  fie  non  eft  fafium>  was  impertinent,  for 
thereby  the  Defendant  takes  the  Proof  on  him- 
felf;  but  on  a  general  Non  eft  fattum  the 
Plaintiff  mud  prove  whatever  is  necefifary  to 
make  it  a  Deed.     6  Mod.  218. 

In  Debt  upon  an  Efcape,  if  the  Defendant  Efcape. 
plead  Nul  Efcape,  he  cannot  give  in  Evidence 
no  Arreft. 

Debt  on  a  Bond  to  perform  Covenants  to 
deliver  Pofifefiion  at  the  Term's  End  to  the 
Leflbr  or  his  Afilgns ;  Breach  was  afllgned 
in  not  Delivery  to  two  Purchafers,  Demand 
being  made  by  both,  and  Iifue  joined  there- 
on ;  in  Evidence,  Demand  by  one  is  good. 
2  Cro.  475. 

In  Debt  upon  a  Contract,  that  the  Contract 
was  conditional;  upon  Account,  that  there 
was  ho  fuch  Account*,  Ne  leJJ'a  pas  upan  Nil 
debet  in  Debt  for  Rent. 

In  Debt  upon  the  Statute  of  21  ft  8.  of 
Farms,  upon  the  General  Ifiue  Non  habuit, 
he  may  give  in  Evidence  the  Taking  for  the 
Provifion  of  his  Hcufe,  according  to  the  Pro- 
vifo  of  that  Statute.     27  #.  8.  21. 

Debt  on  Bond  to   perform  an  Award,  ita 

quod  the  Award  be  delivered  to  the  Parties;  in 

Evidence  Delivery  proved  to  the  Wife  is  fuf- 

M  2  ficient 
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ficient  for  the  Jury  to  prcfume  the  Delivery  to 
the  Party  himfelf.  Per  Hale,  Norfolk  Summer 
Affixes,  1665.  Trice  and  Prat. 

Ac  the  fame  Aflizes,  per  Moreton  Juftice, 
Delivery  to  the  Party's  Son  is  good  Evidence. 
Violet  and  Cook. 

Debt  againft  an  Heir,  &V.  Riens  per  defcent, 
&c.  a  Feoffment  given  in  Evidence  made  be- 
fore the^  Action,  that  it  was  fraudulent  may  be 
given  in  Evidence,  though  not  pleaded.  5  Rep. 
Co.  Gocche's  Cafe,  60  Hob.  72.  Vide  Fitz.  Tit. 
Garranty  88. 

Debt  againft  Executor,  who  pleaded  Ne  un~ 
ques,  C5V.  Plaintiff  replied,  That  he  admini- 
ftred  as  Executor,  and  gave  in  Evidence  Ad- 
miniftration  granted  to  him,  by  which  he  ad- 
miniftred  •,  good.  Dyer  305.  But  a  Gift  of  the 
Goods  the  Defendant  may  give  in  Evidence. 

In  Debt  againft  Executors,  and  Plene  admi- 
nijlravit  pleaded,  the  Defendant  cannot  give  in 
Evidence  a  Bond  fatisfied,  where  the  Executor 
and  Teftator  were  Obligors.  Per  Coventry  Lord 
Keeper,  23  Jac.  Perkins  verfus  Perkins. 

In  Debt  for  Tithes,  Modus  to  a  Vicar  is  good 
againft  the  Parfon,  and  fo  is  a  Modus  to  a  Pariftv 
Clerk.  Per  Moreton  Juftice,  Lent,  Cambridge, 
i66y.  Barber  verfus  Cqfier. 

In  Debt  againft  Executor  de  fon  tort,  who 
pleads  Ne  unques,  &c.  it  is  fufficient  to  charge 
him,  "by  proving  he  hath  adminiftred  of  never 
fo  little  Value.     Clayton  6. 

Debt  on  Bond  againft  Executor  de  fon  tort, 
who  pleaded  Fully  adminiftred  ;  the  Evidence 
was,  the  Inteftate  made  a  Bill  of  Sale  of  his 
Goods  to  the  Defendant  \  who  was  bound  with 
him  in  a  Bond  as  Surety,  for  his  Counter- 
fecurity,  but  the  Goods  remained  in  the  Inte- 

ftate's 
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ftatc's  Pofieflion  during  his  Life,  for -Tome  few 
Hours  5  ruled  a- fraudulent  Deed  by  Berkley  Ja-. 
ftice,  at  Tork.  n  Car.  Legard  and  Bmly, 
Clayton  39.     Quxre.  <  ..,.    n  r 

Debt39againft   Adminiftrator,    w ho  £» ed  H  t hjDJ- 
Plene,  tic.  and  gave  in  Evidence  Judgments,  plJ^c_ 
and  good  without  pleading-,  per  Henden,  ioj»./r^r  Judg. 
7»*,  Ctoto  95-      ^<<«A  f°r  lf  Jungmen'^,  °ement5  tf, 
kept  on   Foot    by  Fraud,  and   given   in  Evi- The  Pltmtiff 
den'ce,  how  can  auditor    who  fee*  fcr  .,  juft  «£ V^ 
Debt,  be  prepared  to  deted  this  Frau*  ?  And  the  gum  of 
Note;  In  Scire  facias  againft  an   Executor  on  lhofe  Judg. 
Judgment  per  Teftator',  the  Defendant  plead-  mots.  Baa- 
ed  Fully  adminiftred  generally,  and I  the  Plam-  »£«.  % 
tiff  demurred  fpecially  •,  and  Sir^«>«]^f3^l 
Solicitor  General  moved  to  amend  the  1  lea  ;  2 
and  #«/«  Chief  Juftice  thought  he  ought  to 
plead  fpeciallv,  how  fully  adminiftred.     Brad- 
ford   verfus  Eutcbinfon,    H.  25,    26  Car.    2. 

D      n 

'  Debt  for  Rent  on  a  Leafe ;  the  Evidence  to  Debt  for 
prove  the  Leafe  was,  That  Plaintiff  leafed  a  *ent- 
Houfe  to  Defendant  at  a  Rent,  but  no  Time 
mentioned  •,  and  it  was  agreed  at  the  fame 
Time,  that  the  Leffee  was  not  to  leave  it  with- 
out Half  a  Year's  Warning.  Per  Hale,  Norf. 
Summer  Affvze,  1668.  It  is  a  Leafe  at  Will, 
and  the  Leaving  on  Half  a  Year's  Warning, 
is  but  a  collateral  Agreement,  and  no  Part  of 
the  Demife. 

In  Debt  for  Rent  upon  a  Leafe,  and  Nil 
debet  pleaded,  Ne  ungues  feifte  des  Terres  is  good 
Evidence  •,  otherwife  upon  the  Plea  of  Runs 
arrere,  or  Levy  per  Dijlrefs.  2  Roll.  Abr.  677. 
pi.  21. 

M  3  Upon 
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Upon  a  General  Iflue,  you  may  give  Special 
Matter  in  Evidence.  If  you  give  Colour,  you 
may  plead  it  fpecially ;  as  in  Debt  for  Rent, 
you  may  plead  Nil  debet,  and  give  Releafe  in 
Evidence;  per  Holt  Ch.  J.  12  IV.  3.  in  Cafe 
of  Paramour  v.  John  fin,  cites  Vin.  Abr.  Title 
Evidence,  76.  pi  72.  12  AW.  412.  Ld 
2&zyw.  566.  S.  C.  and  S.  P. 

Eviction,  Expulfion,  and  any  Sufpenfion  of 
Rent,  is  good  Evidence  upon  Nil  debet,  for  that 
amounts  to  difcharge  and  falfify  in  the  Cafe  of 
Complaint,  for  then  there  was  no  pernancy  of 
the  Profits  whereby  I  could  become  Debtor  to 
him  in  Reverfion,  and  fo  the  Act  in  Pais  is 
difcharged,  which  goes  of  neceffiiy  to  the  crea- 
ting of  this  Debt,  though  others  have  held  it 

ought  to  be  pleaded.     Gilb.  L  of  Evil  282. 
Debt  for  In    Deb[    for    Renc    upQn   Non  j.m^   th"at 

Dyer  122.  tne  Leffor  riens  avoit  in  the  Land  at  the 
Time  of  the  Demife,  may  be  given  in  Evi* 
dence. 

So  upon  Nil  debet  an  Eviction  may  be  given 
in  Evidence.  If  the  Lefibr  enter  into  Parr, 
the  whole  Rent  is  fufpended  5  but  if  a  Stranger 
evict  the  LelTee  of  Part  of  the  Land,  the  Rent 
muft  be  apportioned. 
2  Roll.  641.  In  Efcape  of  a  Prifoner,  and  the  Iflue  is,  If 
Pl  4-  the  Gaoler  immediately  after  the  Efcape  made 

freih  Suit ;  if  the  Prifoner  hath  efcaped  a  Day 
and  a  Night  before  the  Gaoler  knew  it,  and 
then  he  makes  frefh  Suir,  it  is  fufficient  to  prove 
the  Effect  of  the  Iflue,  for  convenient  Purfuit 
Fr  fhS  k  *S  ,mmec^a(e  ffem  Suit  in  Law. 
Ercape.U1 '  In  Efcape  againft  the  Marfhal,  the  Plaintiff 

The  vvrit,  muft  prove  the  Perfon  that  efcaped  in  actual 
the  Warrant,  Cuftody  fince  the  Committitur,  which  Commit- 
Arrcft  and      titur  e;ther  jn  the  Marfhal's  Book,  or  on  Re- 

r.icape  are 

10  be  proved  COfu, 

;a  as  Efcape. 
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cord,  is  not  fufficient,  wi:hout  a  Proof  of  being 
in  aclual  Cuftody  fince.  Keb.  1  Vol.  375,  775. 
See  Keb.  2  Part  384.  What  may  be  given  in 
Evidence  upon  an  Information  of  negligent 
Efcape,  againfl:  the  Marfhal  of  the  King's 
Bench,  as  a  Recovery  in  the  Original  Action, 
and  the  Plaintiff  allowed  a  Witnefs,  becaufe 
he  neither  gains  nor  lofes. 

So  upon  Riens  per  difcent,  by  an  Heir  in  #<« per  &> 
Debt  upon  an  Obligation,  that  the  Defendant/1™'* 
aliened  the  Aflets  by  Fraud  and  Covin,  and  ib 
void  by  the  Statute  of  13  Eliz.  may  be  given 
in  Evidence,  becaufe  thefe  are  the  General  If- 
fucs.     2  Roll.  684.  pi.  4. 

In  Debt  againfl  the  Heir  who  pleads  Riens  Riens  per  di- 
per  difcent)  Proof  that    the  Father    was  feifed,  'cent' 
and  that  the  Heir  did  enfer  after  his  Death,  is 
well  enough,    for  it    (hall    be   prefumed  Fee- 
fimple  till  the  contrary  be  fhewn. 

In  Debt  for  Tithes,  if  the  Plaintiff  declares  Tithes, 
that  he  is  Proprietor  of  a  Farm,  it  is  fufficient,  Crawly  v^^ 
and  may  give  his  Title  in  Evidence.  ^^    * 

Entry  and  Sufpenfion  may  be  given  In  Evi    Car.  2. 
clence  upon  Nil  debet  pleaded.     Mod.  Rep.  35.  Kit  debet. 
per  Twifden^  Browrf&Cafei   1  Vent.  258.  Rent. 

Frefh  Suit  may  be  given  in  Evidence    in   an  Efcape. 
A 61  ion  of  Debt  for  an  PIfcape,  on  Nil  debet 
pleaded  ;    per  Hale  and   Wild  contra   Tivifden* 
Hale  laid,   he  always  allowed   it,    and  fo  fa  id 
mid]\ib\ct.  Mod.' Rep.  n 6.  Mofdale's  Cafe, 

Upon  a  Trial  at  Bar  it  was  agreed,  That  in  Efcape. 
Debt  upon   an  Efcape,  and  Nil  debet  pleaded, 
Reprifal    upon    frefh    Suit    may    be    given   in 
Evidence  by  the  Defendant  in  Excufe   of  the 
Aclion. 

M  4  Upon 


turn. 
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Ncneflfac-  Upon  JV<?«  eft  f aft  urn,  you  may  give  Afo  &/- 

ftraz  in  Evidence  •,  for  when  the  Perfon  who 
delivered  the  Deed  is  unlearned,  and  the  Deed 
is  read  and  expounded  to  him  in  another  Senfe 
than  that  which  the  Deed  really  contains,  then 
did  not  the  Party  agree  to  rhe  written  Deed, 
'tis  not  the  Expreffion  of  his  Mind,  nor  to  be 
accounted  his  Deed.  Gilb.  Law  of  Evid.  162. 
But  it  is  the  beft  Way  to  plead  ir,  for  the 
Understanding  of  the  Jury.  39  H.  6.  9.  Bro. 
Waiver ,  2. 

Debt  on  fingle  Bill,  on  Non  eft  fatlum ;  one 
of  the  fubfcribing  Witness  fully  proved  the 
Executing  of  it :  The  Defendant  produced  a 
Witnefs  of  the  fame  Name  and  Surname  as  the 
other  fubfcribing  Witnefs-,  who  fwore  the 
Name  was  like  his,  but  was  not  his,  and  that 
he  never  knew  either  of  the  Parties,  or  the  o- 
ther  Witnefs ;  neither  could  the  other  Witnefs 
fay  he  was  the  Man.  And  Holt  Ch.  J.  or- 
dered them  to  write  their  Names,  and  left  it 
to  the  Jury,  who  found  for  Plaintiff.  6  Mod. 
167. 

Debt  on  Bond  againft  two;  on  Non  eft  fac- 
tum if  it  appears  to  be  only  the  Bond  of  one, 
the  Plaintiff  fails.  40  E.  3.   35.  b. 

If  two  Men  are  bound  in  a  Bond  jointly, 
and  one  is  fued  alone,  he  may  plead  this  Mat- 
ter in  Abatement  ;  but  cannot  plead  Non  eft 
faftum\  for  it  is  his  Deed,  though  it  be  not  his 
foJe  Deed.    5  Co.  119.     1  Inft.  283.  a. 

In  Debt  againft  two,  if  it  be  proved  the 
Debt  of  one,  and  not  of  the  other,  the  Iffue 
of  Non  eft  fattum  is  maintained.  Gilb.  Law  of 
Evid.  162,   163. 

Debt 
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Debt  on  Bond  by  J.  S.  againft  St.  John  and 
Alice  his  Wife,  as  Heir  of  her  Father  ;  and  on 
Non  eft  faclum  it  appeared  the  Bond  was  made 
to  J.  S.  and  another ;  and  held  that  the  Plain- 
tiff could  not  recover  *,  but  the  Plaintiff  ought 
to  have  declared  as  Survivor  of  the  other, 
1  Leon.  322.  Sed  vide  Aleyn  41.  Houlditch  ver- 
sus Cafe,  the  contrary  is  held,  and  that  ic 
ought  to  be  pleaded  in  Abatement  j  and  fo  in 
Savile  92. 

One  William  ShotboU  was  bound  in  a  Bond 
to  J.  S.  but  was  named  John  in  the  Bond  •, 
and  the  Plaintiff  fued  him  by  the  Name 
of  William  ShotboU,  alias  diet'  John  Shotbolt\ 
and  on  Non  eft  faclum  this  Special  Matter  was 
found  ♦,  held  that  the  Plaintiff  failed  ;  for  he 
ought  to  have  fued  him  by  the  Name  of  John. 
Dyer  279.  b. 

Evidence  that  the  Party  was  blind,  and  the 
Deed  mif  read  to  him,  will  juftify  this  Iffue  of 
Non  eft  Faclum.     Gilb.  Law  of  Evid.  1 64. 

On  Non  eft  faclum  a  Rafure  cannot  be  given 
in  Evidence,  becaufe  it  was  once  his  Deed,  but 
avoided  by  a  fubfequent  Fa£t.  Mod.  66. 

On  Non  eft  faclum  it  was  found,  that  the 
Defendant  fealed  the  Bond  and  left  it  on  the 
Table,  and  the  Plaintiff  came,  and  took  it  up 
and  carried  it  away  •,  held  this  did  not  amount 
to  a  Delivery.  Owen  95.  But  if  the  Defen- 
dant had  at  that  Time  faid,  This  will  ferve, 
that  would  amount  to  a  Delivery.  1  Leon  140. 
Dyer  192.  b. 

If  a  Man  Seals  an  Obligation,  and  commands 
another  to  keep  it  till  certain  Conditions  are  per- 
formed, and  the  Bond  is  delivered  to  the  Ob- 
ligee before  they  are  performed,  this  could  ne- 
ver be  his  Bond  till  thofe  Conditions  were  per- 
formed, 
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formed,  and  therefore  this  Special  Matter  may 
be  given  in  Evidence  to  prove  Non  eft  faffum. 
Gilb.  Law  of  Evid.  162. 
Debt  for  In  Debt  for  Rent  upon  a  Leafe  for  Years, 

Rent.  the  IfTue  being  joined,  if  the  Rent  was  paid 

or  nor,  the  Defendant  gave  in  Evidence  for 
Part  of  the  Renr,  that  the  Plaintiff  was  by 
Covenant  to  repair  the  Houfe,  and  did  it 
not;  and  thereupon  he  expended  the  Rent  in 
repairing  the  Houfe;  and  the  Queftion  was, 
if  this  Evidence  will  maintain  the  IfTue? 
Gaudy  conceived  it  did,  for  the  Law  giverh 
this  Liberty  to  this  LefTee  to  expend  the 
Rent  in  Reparations,  and  recoup  the  Rent.  V. 
12  H.  8.  1.  Fitz.  Tit.  Bar.  242.  14  H.  4/27! 
Fewer:  h  is  no  Evidence,  for  if  the  Lefibr 
will  not  repair  it,  the  Lefiee  may  have  his  Co- 
venant againft  him.  Clench  thought  he  might 
well  exprnd  the  Rent  in  Rcpara  ions,  but  he 
ought  10  have  pleaded  it,  and  cannot  give  it 
in  Evidence  upon  the  General  IfTue;  and  there- 
upon they  moved  the  Jury  to  find  the  Special 
Marter.   1  Cro.  222. 

So  that  it  Teemed  to  the  Juflices,  That  the 
Defendant  had  Liberty  to  expend  the  Rent 
in  the  Reparations  fthey  being  to  be  done 
at  the  Plaintiff's  Cofl)  ;  but  then  that  he  ought 
to  have  pleaded  this  Ma;ter,  as  it  was  done  in 
(almoft)  the  like  Cafe,  Fitz.  Tit.  Bar.  242.. 
Yet  why  might  he  not  give  it  in  Evidence  upon 
the  General  IfTue?  For  if  the  Law  allows  this 
to  amount  to  a  Payment  of  the  Rent,  then 
the  Defendant  owes  nothing,  which  maintains 
Nil  debet-,  and  I  think  ihe  other  Book  of 
14  //.  4.  27.  rejects  this  Sort  of  Special  Plea, 
upon  this  Reafon,  that  the  Plea  amounted  to 
a  General  IfTue;    but    there  indeed   the  Rent 


was 
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was  pleaded  to  be  laid  out  at  the  Plaintiff's 
Command,  here  only  by  Authority  in  Law. 
I  mould  be  glad  if  any  one  would  reconcile 
thofe  two  Books  better.  I  know  there  is  ano- 
ther Reafon  in  the  Book  (and  aftigned  by 
Rolle  in  his  Abridgment  of  the  Cafe)  why  the 
Plea  was  rejected,  viz.  That  the  Duty  was  ac- 
knowledged by  the  Plea,  and  therefore  the 
Matter  of  the  Plea  not  good,  without  (hewing 
a  Deed  of  ir  •,  but  I  mould  have  been  better 
pleafed  with  him,  if  he  had  afiigned  ,he  other 
Reafon,  viz.  That  it  amounted  to  ihe  General 
Iflue.  Which  made  Cbsyne  that  he  durft  not 
join  in  Demurrer :  For  it  is  not  pretended  in 
either  Cafe,  that  the  Deed  ordered  the  Rent 
to  be  laid  out  in  the  Repairs. 

And  in  that  Cafe  in  F.  where  there  was  no 
exprefs  Order  of  the  Plaintiff;  it  may  be  the 
Judges  allowed  the  fpecial  Matter  to  be  plead- 
ed, becaufe  the  Jury  mould  not  be  intruded 
with  the  Law  upon  the  General  IlTue,  which 
may  be  faid  for  the  fpecial  pleading  this  Mat- 
ter in  our  Cafe,  although  it  may  amount  to 
the  General  I  due. 

But  as  to  the  Refidue,  the  Defendant  (hew-  Reparations, 
ed  he  paid  it   to  others,  by  the  Plaintiff's  Or-  Vide  the  Cafes 
der,  wnich    was    held   clearly    good,  for   what  of  Recouped 
is  paid  by  the  Leiibr's  Appointment,  is  a  Pay-    ;  '  5*  3°* 
ment    to   himfelf.     Cro.   Eliz.   223.  "Taylor  a- 
gainft  Seal.    Vide  Roll.  Tit.  Debt,  605.    34  //. 
6.  17.  Bro.  Debt,  27. 

Debt   for  Rent  on  a  Leafe,  the  Defendant 
pleaded  Payment  •,    and    on  Evidence    proved 
Payment  to  the  Sequeftrators  of  the  Common      . 
Wealth,  the  Plaintiff  being  a  Delinquent  \  and 
held  the  Iffue  was  proved.  Clayton  129. 

In 
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Debt  for  Ser-      In  Debt  for  Servant's  Wages,  viz.  20  J.  or  a 
vants  Wages.  Robe  yearly :  The  Defendant  may  plead  Paj* 
ment  of  the  Robe,  and  (hall  not  be  put  to  the 
General  IfTue,  where  the  Payment  is  of  ano- 
ther  Thing   than   Money  ;   but  of  Money   he  ! 
muft  plead   Nil  debet,  and  give  the  Payment  1 
in  Evidence.     And  the   Defendant  may   plead  I 
that  the  Plaintiff  departed  out  of  his* Service, 
and  fhall  nor  be  forced  to  the  General  Iflue. . 
9  E.  4.  36.     Though  furcly  that  may  be  given  1 
in  Evidence  upon  Nil  debet,  for  the   Plaintiff 
muft  prove  he  ferved :  So  Indebitatus  Affum'p/it, 
and  non  Ajjumpfit,  upon  the  Promiie  in  Law,  an 
Extinguifh-     Extinguishment    by    taking   a   Bond  (being  a 
mcm-  Matter  of  a  higher  Nature)  for  the  Debt,  may 

be  given  in  Evidence. 

And  Note;  If  an  Infant  buy  Goods,  and 
afterwards  give  a  Bond,  and  this  Bond  be  a- 
voided  by  Infancy,  yet  it  feems  the  Contract 
fhall  not  be  revived.  Sed  dubitatur.  Roll  Tit. 
Extinguishment,  604.  For  now  this  Bond 
which  was  voidable,  is  become  void,  and  a 
void  Thing  fhall  not  have  fuch  EfTed  :  But  a 
Perfonal  Action  once  fufpended  is  gone  for 
ever ;  but  Acceptance  of  a  Bond  fhall  not  ex- 
tinguish Rent,  nor  Arrearages  of  an  Account, 
before  an  Audiior  of  Record,  becaufe  thefe  are 
of  a  higher  Nature  than  the  Bond,  the  Rene 
being  real,  and  the  other  of  Record.  But  the 
Bond  extinguifhes  the  Contract  for  the  Arrear- 
ages upon  an  Inftmul  computaffet,  fcrV, 
Acceptance.  Acceptance  of  Rent  due  the  laft  Day,  and 
Rent.  an  Acquittance  thereof  difcharges  all  the  Ar- 

rearages due  before,  Lib.  2-  65.  Unity  of  Pof- 
feflion  in  as  high  an  Eftate  deflroys  the  Pre- 
fcription,  &V. 

In 
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In  Debt  upon  a  Bond,  conditioned  to  pay  Payment. 
10s.  at  the  Houfe  of  the  Defendant  the  7th 
Day  of  May  \  upon  a  Plea  of  Payment  at  the 
Time  and  Place,  the  Jury  found  the  Payment 
before  the  feventh  Day,  and  prayed  the  Ad- 
rice  of  the  Court,  if  ( his  was  a  Payment  at  the 
Day.  The  Court  adjudged  that  the  Payment 
and  Acceptance  before  the  Day,  was  as  well  as 
if  it  had  been  paid  at  the  Day.  Savil's  Reports  l  Cr0-  H*- 
96.  Bond  againft  Richardfon.  And  fo  fays  J  ^nderfon 
Coke  1  Inft.  212.  The  Time  and  Place  are  but^9Wgn45t 
Circumftances,  and  if  the  Obligee  or  Feoffee 
receive  the  Money  at  another  Place,  or  before 
the  Day,  it  is  fufficienr,  or  a  lefTer  Sum  before 
the  Day.  But  Moor  47.  Upon  I  flue  of  Pay- 
ment at  the  Day  and  Place,  and  Evidence  of 
Payment  a  Month  before,  and  Demurrer  upon 
the  Evidence,  Dyer,  Brown  and  Welflo  faid 
this  Evidence  doth  not  maintain  the  Iflue,  be- 
caufe  before  the  Day  of  Payment  there  is  no 
Duty,  and  the  Day  and  Place  are  Pared  of  the 
Iflue,  and  the  Act  on  one  Day  is  not  an  Act 
done  on  another  Day  :  As  if  an  Executor  pleads 
Payment  at  the  Day,  it  is  not  good  Evidence 
to  fhew  that  it  was  paid  before  the  Day  by 
the  Teftator,  for  this  doth  nor  prove  the  Iflue, 
and  yet  there  was  not  any  Duty  remaining  at 
the  Day,  and  therefore  the  Pleading  ought  to 
haye   been  fpecially   according  to  the   Truth. 

Vide  devant And  it  is  not  like  the  Cafe, 

where  the  Circumftances  of  Time  and  Place  are 
only  for  Necefiuy  of  Trial ;  but  in  Regard  that 
Payment  is  the  Subftance,  why  is  it  not  fuffi- 
cient  to  prove,  as  well  as  to  find,  the  Effect  and 
Subftance  of  the  Iflue  ?  And  it  is  not  like  the 
Cafe  of  collateral  Conditions,  where  the  Con- 
dition 
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dition  is  not  to  pay  Money,  but  to  do  fomc 
collateral  Thing,  as  to  deliver  a  Horfe,  a  Robe 
or  Ring,  (sf<r.  or  to  pay  Money  to  a  Stranger  | 
fuch  collateral  Conditions  are  more  ftriftly  to 
be  obierved.  Vide  i  Infi.  212. 
TJ'pI^'    ,Ru,ed  PerH°l*^]-  That  in  Debt  Plene 
JnijjZit     ?dminiftr«vit  ^mits  the  Debt;  but  otherwife 
admits  the      ln_an  Ad,on  on  the  Cafe,  or  in  an  Indebitatus 
Debt.  «/«»#/,    for    there    the   Plaintiff  muft  prove 

the  Debt ;  and  in  Proof  of  a  Plene  adminu 
Jtravit,  if  the  Adion  be  Debt  on  a  Bond,  and 
you  offer  Payment  of  the  Bond,  on  Plene  ad* 
Where  Seal-  minijlravit,  Proof  muft  be,  it  was  a  Debt  by 
jngtndDe-  Bond,  that  it  was  fealed  and  delivered :  But  to 
Bondmaid  £ebt  on  flmPIe  Contract,  you  need  only  prove 
muft  be  '  Fayment,  becaufe  if  no  Bond,  it  is  a  good  Ad- 
proved.  mimftration  in  that  Action.     Saunderfon  verfus 

Nicbolls,  Shower  81. 

Ir  was  adjudged  per  Holt  Ch.  J.  That  in  Debt 
Jor  Rent,  upon  Nil  debet  pleaded,  the  Statute 
of  Limitations  may  be  given  in  Evidence,  for 
the  Statute  has  made  it  no  Debt  at  the  Time 
of  the  Plea  pleaded,  the  Words  of  which  are 
in   the  prefcnt  Tenfc ;  but  in  Cafe  on  Non  af- 
fumpfit*  the   Statute  of  Limitations  cannot   be 
given   in  Evidence,  for  it  fpeaks   of  a  Time 
pair,  and   relates  to  the  Time  of  making  the 
Promife,  at  Nifi  prius  at  Hertford,  1600.  Anon\ 
i  Salk.  278. 
Levy  by  Di-       In  Debt   for  Rent,  if  the  Defendant  plead 
****}?&   Levy  by  Diftrefs,  £s?  fie  non  debet,  a  Releafe  or 
plymen('or    ^ment  is  good  Evidence,  for  it  proves  there 
Releafe  is      ,s  no  Debr>  and  that  is  the  Itfue ;  vide  Cro. 
good  Evi-       Eliz.  140.  which  agrees :  But  if  the  Defendant 
dence   other-  plead  Rafure,  and  fie  non  eft  faclum,  nothing 
wrfeofRa-     clfe  is  Evidence  but  Rafure.     Per  Holt  Ch.  f. 
Galway  verfus  Sufacb,  Salk.  284. 

Per 
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Per  Holt  Ch.  J.  In  Debt  the  Defendant  may  A  Releafe 
plead  a  Releafe,  becaufe  it  admits  the  Contract,  may  be  plead- 
which  is  a  Colour  of  Atf  ion,  and  yet  he  might  ed  in  Det?c» 
give  it  in  Evidence  upon  Nil  debet.     So  in  Af  EvSInce^n 
fumpfit,  the  Defendant  may  plead  Payment,  be-  m  debet, 
caufe  it   admits   the  Affumvfit,  and  yet   he  may 
give  it  in  Evidence  upon  Nun  AJfumpfit.     Hat- 
ton  verfus  Mors,  Salk.  394. 

It  was  held  by  Holt  Ch.  J.  That  if  a  Bond 
was  of  twenty  Years  (landing,  and  no  De- 
mand proved,  or  good  Caufe  of  fo  long  For- 
bearance (hewn,  he  would  intend  it  paid,  on 
folvit  ad  diem,  and  a  fortiori  in  Cafe  of  a  Note. 
6  Med.  22. 

Debt  on  a  Bond  by  an  Adminiftrator,  De- 
fendant pleaded  folvit  ad  diem,  and  infifted  on 
the  Bond's  being  dared  9  W.  3.  To  encounter 
which,  the  Plaintiff  (hewed  an  Endorfemenr, 
wrote  in  the  Inteftate's  own  Hand,  of  the 
Payment  of  one  Year's  Intereft  nine  Years  afrer 
the  Bond  made.  Pratt  Ch.  J.  refufed  this  E^ 
vidence  at  Nift  prius;  and  on  a  Cafe  made, 
the  other  Judges  were  of  Opinion,  it  ought  to 
have  been  allowed  as  Evidence;  but  the  Chief 
Jullice  continued  in  his  former  Opinion.  <T. 
10  Geo.  1.  Serle  verfus  Barrington,  Mod.  Cafes 
in  Law  and  Equity  278. 

Dower. 

In  Dower,  the  Iflue  was  Ne  unqnes  feifie  que 
Dower,  and  for  the  Plaintiff,  a  Feoffment  in 
Fee  was  given  in  Evidence  to  the  Hulband  ; 
the  Defendant  would  have  given  in  Evidence, 
aSeifin  in  Tail  with  a  Difcontinuance,  and  then 
the  Feoffment,  &c.  and  fo  a  Remitter,  but  it 

ought 


JUS 


Dower. 


Of  Evidence  in  Dower. 


Eje&ment. 
Title  Recove- 
ry in  Dower ; 
Defendant  of- 
fered to  prove 
a  Term  of 
Years  prior  to 
the  Title  of 
Dower,  and 
difallowed. 


ought  to  be  pleaded ;  per  Cur9.  Dyer  41,  Nor 
an  Eftate  upon  Condition. 

If  an  Heir  mortgage  for  Years,  and  then 
affign  Dower  legally,  /.  e.  a  third  Part  of  the 
whole,  the  Alignment  fhall  bind  the  Mort- 
gagee ;  contra,  if  the  Alignment  be  illegal, 
as  of  one  whole  Manor,  when  there  were  three 
Manors ;  that  being  not  as  the  Law  would 
have  done  it.  And  if  a  DifTeifor  affign  a  le- 
gal Dower,  it  is  good :  But  if  the  Heir  mort- 
gage in  Fee,  and  then  affign,  &c.  legally,  OV. 
that  js  not  good,  becaufe  the  whole  Freehold 
was  out  of  him  at  the  Time  of  the  Affignment. 

Logh  Wyndham  M-  Bucks,  Lent  JJJhus 
1068. 

Dower  of  Renr,  ttl  Ne  unque  feife  que 
Dower  la,  &c.  Horton  J.  S.  granted  the  Rent 
to  the  Hufband,  payable  at  Michaelmas  next,' 
and  the  Hufband  died  before  the  Day,  and  fo 
he  was  feized  in  Law,  and  demanded  Judg. 
menr.  Tbiming  :  You  fhall  fay  generally,  quod 
feife  que  Dower  la,  fcfr.  and  give  our  Cafe  in 
Evidence,  6?  fic  bene,  notwithstanding  the 
Doubt  of  the  lay  Gens,  for  they  ought  to  cre- 
dit the  Law,  and  Evidence  is  not  to  be  pleaded 
11  H.4.  88.  * 

In  Ejeclment  the  Plaintiff  made  Title  by 
a  Recovery  in  Dower,  and  produced  in  Evi- 
dence the  Record  of  the  Judgment,  the  Habere 
facias  feifinam,  fgc.  The  Defendant  offered  to 
prove  a  Term  of  ninety-nine  Years  fubfifting, 
and  that  prior  to  this  Title;  but  it  was  difal- 
lowed ;  for  if  he  had  pleaded  this  in  Bar  of  the 
Writ  of  Dower,  yet  the  Plaintiff  muff  have 
recovered  with  a  Ceffet  Executio  •,  and  the  De- 
fendant had  a  proper  Time  to  have  pleaded  it 
then,  and  has  Hipped  his  Opportunity :  Alfo  a 
3  Chattel 
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Chattel  Intereft  was  at  Common  Law  bound 
by  a  Recovery  in  a  real  Action,  fo  that  the 
Demandant  had  an  immediate  Execution,  with- 
out Regard  to  the  fubfifting  Term  :  And  tho' 
by  the  Statute  H.  8.  a  Termor  may  falfify, 
yet  it  muft  be  the  Termor  himfelf,  and  nor  an- 
other for  him.  Lady  Dowager  Lindfay  verius 
Lord  Lindfay \  Salk.  291. 

Of  Evidence  in  Ejefiment. 

If  a  Leffee  affign  or  make  a  Leafe  to  another, 
the  fecond  Leffee  muft  prove  the  Pofleflion  of 
the  firft.    Gilb.  Law  of Evid.  230,  231. 

The  Truftee  of  a  Leafe,  Leffor  in  Ejcft- 
ment,  by  his  Difclaimer  in  Pais  will  avoid  the 
Plaintiff's  Title.  Ibid.  231. 

The  Plaintiff  counts  of  a  joint  Leafe  made 
by  A.  and  B.  In  Evidence  it  appeared  that 
A.  B.  and  C.  were  Joint- tenants,  that  C.  jeafed 
to  5.  and  that  A.  and  B.  leafed  to  the  Plaintiff; 
by  three  Juftices  againft  two,  it  is  good.  2 
Cro.  Jordain's  Cafe,  f.  83. 

Ne  dona  pas  may  be  maintained  by  a  Demife ; 
and  upon  a  Feoffment,  a  Leafe  and  Releafe  ; 
but  a  Fine  and  Releafe  will  not  maintain  a  De- 
mife to  Hufband  and  Wife. 

When  he  that  fued  an  Elegit  brings  an  E-  Elegit. 
jedlment  to  try  the  Title,  he  muft  in  Evidence 
fhew  the  Elegit  filed. 

Count  of  a  joint  Leafe  made  by  two  •,  in 
Evidence  it  appears  they  were  Tenants  in 
Common;  by  three  Juftices  againft  one,  it  is 
good.     2  Cro.  166.  Mantle's  Cafe. 

Count  of  a  Leafe  by  Hufband,  Evidence 
was  a  Leafe  by.  Hufband  and  Wife  with  Let- 
ter of  Attorney   to  make  Livery,    and    it  is 

Vol.  11  N        »  made 
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made  in  Name  of  both  •,  by  three  Juftices  a- 
gainft  one  it  is  good,  for  Livery  as  to  the  Feme 
was  void.    2  Cro.  Gardner's  Cafe. 

Of  a  Leafe  made  5  Mail  10  Regis,  habendum 
from  Lady-day  lafi:  pad,  for  21  Years  ex  tunc 
prox9  fequenf.  In  Evidence,  a  Leafe  of  5  M«i 
10  &£//,  habendum  from  Lady-day  laft  pad, 
for  twenty-one  Years  next  following  the  Date 
of  the  faid  Indenture,  adjudged  good,  and  af- 
firmed in  Error.     Hob.  19. 

Ejectment  of  a  Rectory,  Evidence  of  the  ta- 
king of  Tithes  only,  and  not  entring  into  the 
Glebe,  the  PiaintifT  was  nonfuit.  Latch  62. 
Hems  and  Stroud.  2  Sid.  91.  Gilb.  Law  of  Evid. 
225. 

In  Ejetf menr,  the  Leafe  of  a  Guardian  or 
Copyholder  will  maintain  a  Declaration,  tho* 
void  againft  the  Lord  and  Infant;  but  a 
Leafe  de  Herbage  will  not  of  Meadow.  Hardr, 
Rep.  330. 

•  In  Ejectment,  a  Leafe  to  A.  of  Lands  in  the 
Poffeffion  of  three  Tenants  for  Years,  was  deli- 
vered to  7.  S.  as  an  Efirow,  with  Letter  of 
Attorney  to  enter  into  all,  and  then  to  deliver 
the  Deed,  &c.  Evidence,  that  the  Attorney 
entered  upon  one  LefTee  in  the  Name  of  all,  and 
delivered  the  Deed,  &V.  Per  Jones  Juftice,  It 
•  IS  good  enough,  for  where  the  Freehold  is  in 
one,  his  Entry  -into  one  LefTee  for  Years  in 
Name  (;;  the  reft  is  good.  Latch  71.  Dame 
Argot's  Cafe.       / 

In  Ejectment  the  Defendant  mall  nor  give 
in  Evidence  a  former  Mortgage  or  Conveyance 
made  by  himlelf,  and  therefore  in  fuch  Cafes 
it  is  Jefc  for  him  that  has  the  former  Mortgage 
to  get  himfelf  made  Defendant  before  the 
Caufe  comes  to  Trial. 

Ejectment, 
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Ejectment  of  Tithes  •,  a  Leaje  for  Life  cf 
Tithes  is  good,  if  there  be  Church  or  Church- 
yard to  make  Livery  in  ;  refolved  on  Trial  at 
Bar.  Wheeler  verfus  Hancher,  Hill.  14, 15  Car. 
2.  B.  R.  Jones  Rep.  321,  322. 

Entry  and  Claim  made  upon  the  Land,  with- 
in five  Years  after  the  Death  of  the  Baron  of 
the  Countefs  of  Peterborough,  to  avoid  a  Fine, 
fhe  being  Iflfue  in  Tail,  proved  by  one  Wit- 
nefs,  and  allowed  at  a  Trial  at  Bar.  B.  R. 
Mich.    15  Car.  2.     Floyd  and  Pollard,  1  Keb. 

620. 

Cuftom  of  Copyholders  in  extremis  to  furren- 
der  into  one  Tenant's  Hands,  in  the  Prefence 
of  credible  Witnefs.  A  furrender  was  made 
accordingly,  but  pleaded  to  be  done  to  another 
Tenant,  yet  being  proved  to  be  done  to  a 
Tenant  it  was  holden,  by  Wadham  Wyndham 
Juftice,  to  be  good  •,  and  by  him,  a  Glove  or 
a  Turf  is  a  Rod  to  give  Seifin  by.  May's  Cafe* 
Norf.  Summer  Affixes  1663. 

A  Will  under  which  Tide  to  Land  is  made, 
mud  be  (hewn  itfelf,  and  the  Probate  is  not 
fufficient.  Contra,  if  it  were  on  a  Circum- 
ftance,  or  as  Inducement,  or  that  the  Will  re- 
main in  Chancery,  or  other  Courr,  by  fpccial 
Order  of  fuch  Court.  Eden  verfus  ChalkhilU 
Mich.   13  Car.  2.  B.  R.  Keb.   1  Part  117. 

Alfo  Inrolment  of  a  Deed,  which  needs  no 
Inrolment,  is  no  Evidence.     Ibid. 

He  mud   prove  Admiflion,  Inftitution  and  tfow  a  Parfon 
Induction,    his   Reading  and  Subfcribing   the  inf  ^™*rnt 
Articles,    CsV.     and    his    Declaration    in    the  ^  meak°rJut 
Church  of  his    free  and  full  AfTent  and  Con-  ^  Title, 
fent  to  all  thofe  Things  contained  in  the  Com- 
mon  Prayer ;    and   this    ought    to   be    proved 
done  within  the  Time  limited  by  the  Square, 

N  2  .but 
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but  need  not  (hew  a  Right  in  him  that  prefent- 
ed  him.   Pqfi.  525. 

See  Keb.  2  Part  484.  In  Evidence  an  Insti- 
tution without  Prefentation  or  Copy  of  it,  was 
refufed  by  the  Courr,  albeit  a  Prefentation  may 
be  made  by  Parol,  but  Proof  mud  be  made  of 
it ;  if  there  be  Induction  upon  it,  I  think  11 
good  Evidence. 

The  Iflue  was  Fine  uncertain,  or  certain  two 
Years  Rent  and  no  more,  the  Evidence  was  of 
Admittances  on  Surrenders  uncertain,  but  all 
under  two  Years  Rent.  Per  Williams  Juftice  : 
You  ought  to  produce  Fines  on  Defcent,  and 
Fines  paid  above  two  Years  Rents.  2  Bulft.  32. 
Allen  verfus  Abraham. 

A  Leafe  was  made  by  Parol,  and  agreed  to 
be  put  in  Writing,  and  Indentures  befpoke  ; 
but  being  held  for  ten  Years,  and  no  Inden- 
tures executed,  it  was  ruled  for  a  Leafe  Parol. 
Per  Berkley  Juftice,  13  Car.   1.  York,  Clayton 

By  Juftice  Berkley  (1638.  York,  Hedges  cont. 
Clayton  57.)  A  Will  under  Seal,  proved,  ex- 
amined  by  the  Original,  was  allowed  good  E- 
vidence.  Qu*™  >  *  think  the  Practice  againft 
h. 

A  Leafe  and  Releafe  were  given  in  Evidence 
to  intitie  the  Plaintiff,  and  they  both  were  na- 
med Lee  Indentura,  but  were  not  indented  : 
Good,  Per  Hale  Chief  Baron,  Norf.  Summer 
AJfizes  1668.  Brian  t  verfus  Trendle. 

After  Default  (in  Ejectment)  the  Defendant 
may  confefs  Leafe,  Entry  and  Oufter,  and  may 
give  Evidence,  and  have  all  Advantages  (except 
Challenges);  and  if  the  Plaintiff  becomes  non- 
fuir,  any  one  for  the  Defendant  may  pray  it  be 
recorded. 

Per 
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Per  H.  Wyndham  Juftice,  Bucks,  Lent.  68. 
Dr.  Crawley's  Cafe.  Deprivation  in  Spiritual 
Court  for  Simony,  difables  from  bringing  E- 
jedment,  becaufe  he  can  make  no  Leafe  •,  yet 
quare. 

If  a  Mortgagor  continues  in  Pofieflion  with- 
out Provifion  for  that  Purpofe  in  the  Deed, 
he  is  Tenant  at  Will ;  and  if  he  levies  a  Fine, 
it  is  no  DifTeifin  by  him  continued  in  Pofieflion 
ftill,  becaufe  after  the  Will  determined,  he  is 
Tenant  at  Sufferance.  Per  Hale  Chief  Baron, 
Bedford  Summer  Affixes  1669. 

In  Ejectment,  the  Defendant  (hall  not  give 
in  Evidence  a  former  Mortgage  or  Contract 
made  by  himfelf.     Gilb.  Law  of  Evid.  231. 

Declaration  on  a  Leafe  made  14  January 
30  Eliz.  Evidence  of  a  Leafe  fealed  13  Jan. 
good,  for  if  it  was  a  Leafe  thirteen,  it  was  a 
Leafe  made  fourteen.  4  Leon.  14. 

If  the  Declaration  in  Ejectment  be  of  Mi- 
chaelmas Term,  which  relates  to  the  firft  Day 
of  the  Term,  yet  it  is  Matter  of  Evidence, 
and  examinable  what  Day  the  Bill  was  filed  ; 
and  if  it  was  after  the  Day  of  the  Leafe,  all  is 
well.     Sid.  432. 

Feoffments  of  forty  Years  (landing,  and  Pof- 
fefllon  going  accordingly,  you  need  not  prove 
Livery,  it  may  be  intended  per  Jury.  Roll. 
Rep.  132. 

If  on  Not  guilty  pleaded  the  Leffor  of  the 
Plaintiff  (hew  a  Feoffment,  the  Defendant  may 
give  Covin  in  Evidence.     Gilb,  Law  of  Evid. 

*33>  .  ' 

But  if  the  Feoffee  by  Covin  pleads,  that  he 

was  feifed  at  the  Time  of  the  Judgment  by 

Virtue  of  a  Feoffment,  and  the  Creditor,  that 

N  3  he 
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he  was  not  feifed,  on  this  I  flue  the  Covin  may 
be  given  in  Evidence.   Ibid.  234. 

If  the  Heir  pleads  Riens  per  Defcent,  and 
gives  a  Feoffment  in  Evidence,  the  Plaintiff 
may   give  Covin  in  Evidence.  Ibid.  234,   5. 

The  common  Rock  on  which  fo  many  have 
fplit,  is  laying  the  Leafe  to  be  a  die  datus, 
and  the  Entry  the  fame  Day,  which  is  a  Dil- 
feifin,  not  purged  by  die  Commencement  of 
the  Leafe;  for  where  an  Intereft  paffes,  is 
exclufive,  and  fo  the  Entry  the  fame  Day  is 
before  the  Leafe  was  to  commence,  and  is  a 
Diffeifin,  but  in  Cafes  of  Obligation  where  no 
Intereft  paffes,  it  is  contra  •,  quod  nota.  See  Giib. 
L  of  Evid.  225. 

Ejettione  frm<e,  and  declared  of  a  Leafe  by 
Indenture,  bearing  Date  6  December  19  Jac. 
Habendum  a  die  datus  Indenture  prttd*.  On 
Not  guilty,  the  Leafe  produced  was  dated  6 
December  1 9  Jac.  habendum  a  tempore  confeclionis 
Indenture;  and  the  Plaintiff  was  nonfuited,  the 
Leafe  proved  being  different  from  that  he  de- 
clared on.  Cro.  Jac.  647. 
Pafch.  27  In  Ejeftione,  upon   Not   guilty,  upon  Evi- 

Car.  2.  in       dence  to    the  Jury  at  the  Bar,  the  Cafe   was 
^R*  fuch,  That  Cotcwell  had   a  Leafe  for  Years  of 

CotcweS!  tne  i^eb-riu1  of  Sutton  Regis  in  the  County  of 
Bucks,  made  in  the  Time  of  H.  8.  and  being 
expired,  he  now  claimeth  under  a  Leafe  from 
a  nominal  Prebendary  thereof  founded  in  the 
Cathedral  of  Lincoln  :  Rut  the  Plaintiff  claim- 
ed by  Letters  Patent  thereof  from  King  James, 
made  the  7th  of  King  James,  to  Brent  and  his 
Heirs,  who  granted  the  fame  to  the  Widow  of 
Sir  W.  Rawlcigh  and  her  Heirs,  whofe  Daugh- 
ter and  Heir  Sir  Jcrvis  Elwas  married  •,  and 
the  Ppffcffion    was  according    to    this  Grant ; 

Whereupon 
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Whereupon  the  Queftion  was,  If  they  ought 
to  fhew  how  it  came  to  the  Crown  ?  Hale 
Chief  Juftice  faid,  That  by  the  Statute  for  Con- 
firmation of  Patents,  Temp.  Jac.  that  Prebend 
did  come  to  the  King.  And  in  Edw.  id's  Time 
was  a  Device,  that  all  that  claimed  Terra  Regis 
fhould  fhew  how  it  came  to  the  Crown,  which 
often  vanifhed  away.  And  in  the  late  Times,  in 
a  Trial  at  this  Bar,  Mr.  Lateh  did  nonfuit  the 
Plaintiff  upon  the  Claim  of  Monaftery  Lands,  Monaftery 
although  he  proved  the  Houfe  had  it,  becaufe  Lands. 
he  did  not  make  out  how  ic  came  to  the 
Houfe;  but  fince  that  Time  the  Court  have 
intended  it  well  come  to  the  Houfe,  the  PofTef-  Poflefiion. 
fion  having  went  accordingly  with  it  :  And  he 
faid  he  was  of  Counfel  in  a  Trial  at  Bar  for  an 
Impropriation,  where  it  was  infilled  it  was  pre- 
fentative  until  Edw.  4th's  Time,  and  could  not 
be  appropriated  v/ithout  the  King's  Licence, 
quod  Curia  concejfit^  and  he  could  not  produce 
the  Licence,  yet  becaufe  it  was  enjoyed  ever  fince 
Edw.  4th's  Time  as  appropriate,  rhe  Court  did 
intend  a  Licence,  and  that  the  Patent  was  loft 
before  the  Enrolment-,  and  accordingly  the 
Verdict  went  then.  The  Defendant  offered  to 
read  a  Copy  of  a  Leafe  out  of  the  Leiger-  Copy  of  a 
Book  of  the  Dean  and  Chapter  of  Lincoln  \  Leiger  Book, 
but  it  was  difallowed  by  the  Court  •,  for  the 
Book  itfclf  is  but  a  Copy,  and  a  Copy  of  a 
Copy  is  no  Evidence.  And  in  this  Cafe  the 
Court  did  prefume  the  Grant  tq  King  James 
to  be  loft  *,  and  thereupon  Judgment  was  for 
the  Plaintiff. 

If  Copies  of  Court  Rolls  be  (hewn  to  prove 
a  cuftomary  Eftate,  the  Enjoyment  of  fuch 
Eltate  muft  be  proved.  Gilb.  L.  of  Evid.  235. 

N  4  In 
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What  Poffcf-  In  Ejectment  on  a  Trial  at  Bar,  the  Statute 
fion  or  Entry  0f  Ljmjratjons  was  inGfted  on,  and  thefe 
^r,entr  P°ints  were  ruled  per  Cur.     1.  That  the  Pof- 

the  statute  ofrr_  c  _.r  .  ~  _.   ^_  i_  _ 

^imitations.  k"l0n  °»  one  Joint-tenant  is  the  Poileflion  of 
the  other,  fo  far  as  to  prevent  the  Statute  of 
Limitations.  2.  That  a  Claim  or  Entry  to  pre- 
vent the  Statute  of  Limitations  muft  be  upon 
the  Land,  unlefs  there  be  fome  fpecial  Reafon 
to  the  contrary.  3.  If  one  makes  an  Anfwer 
in  Chancery,  which  is  prejudicial  to  his  Eftate, 
11  may  be  given  in  Evidence  againft  him,  but 
y  .italof^      not  againft  his  Alienee.     4.  That  a  Recital  of 

^eaf-  ";ierea  Ltafe  ln  *  Deed  °f  Releafe>  is  g0od  Evi' 
u  u Evidence.  dence  °^  ^ucn  Lcafe  againft  the  Releafor,  and 
thofe  that  claim  under  him  ;  but  againft  others, 
it  is  not  without  proving  there  was  fuch  a 
D-ed,  and  it  was  loft  and  deftroyed.  5. 
If  one  Joint-Tenant  levies  a  Fine,  it  fevers 
the  Jointure,  but  does  not  amount  to  an 
Oufter  of  his  Companion.  Ford  verfus  Grey% 
Salkeld  285. 

In  an  Ejectment  at  a  Trial  at  Bar  it  was 
held,  that  the  Anfwer  of  a  Guardian  of  an 
Infant  in  Chancery,  (hall  not  be  read  againft 
the  Infant ;  for  'tis  only  to  bring  the  Infant  into 
Court,  and  to  make  him  a  Party.  3  Mad.  258. 
Egglefione  6?  al9  v.  Speke. 

In  Ejectment,  Defendant  claimed  as  a  Pur- 
chafer  under  a  Devifee  of  a  Will,  and  to  prove 
fuch  Will,  produced  a  Bill  in  Chancery,  brought 
by  the  Heir  at  Law  (under  whom  the  LelTor  of 
the  Plaintiff  claimed)  in  which  the  Will  was 
fet  out,  and  that  was  confeffed  by  the  Anfwer; 
but  held  no  Evidence  though  it  was  proved  the 
Devifee  had  enjoyed  the  Lands  accordingly. 
2  Keb.  35. 

A  Parfon 
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A  Parfon  in  Ejectment  muft  prove  Admif- 
fion,  Inftitution  and  Induction,  his  Subfcribing 
the  Articles,  and  Declaring  a  full  and  free  Aflenc 
and  Confenc  to  the  Book  of  Common  Prayer. 
Gilb.  Law  of  Evid.  231.  fup.  519. 

But  after  ten  or  twenty  Years  Pofleflion  the 
Clergy  (hall  not  be  put  to  the  Proof  of  thofe 
Subfcriptions,  for  the  long  Pofleflion  is  a  Pre- 
emption, unlefs  the  contrary  is  proved.  Gilb. 
L.  of  Evid.  232. 

But  if  the  Parfon  (hews  Admiflion,  Inftitu- 
tion and  Induction,  he  need  not  (hew  any 
Right  in  his  Patron  on  the  Ejectment.  Ibid. 

Of  Evidence  in  Trefpafs. 

In  an  Action  againft  an  Inn-keeper,  he  may 
give  in  Evidence  that  he  told  the  Plaintiff  that 
his  Houfe  was  full,  and  that  he  could  not  lodge 
him,  and  that,  notwithftanding,  the  Plaintiff, 
went  in  and  lodged.     Gilb.  Law  of  Evidence, 

259. 

Upon  Not  guilty  in  Battery,  fin  Affault  de-  In  Battery. 
mefne  is  no  Evidence ;  for  thereby  the  Battery 
is  confefled.  1  Inft.  283.  Neither  is  Not  guilty 
good  Evidence  upon  fon  Affault  demefne. 

Upon  Not  guilty  in  Trefpafs,  Infufficiency  Trefpafs. 
of  the  PlaintifPs  Mounds,  o^  to  juftify  for  a  Miftake  of 
Rent-Charge,  Common,  Licence,   Son  Affault  *e  ^  ™™t 
demefne,  or  the  like,  is  no  good  Evidence.  lb.  j^lxvk  upon' 
But  to  prove  a  Trefpafs  before  or  after  the  Day  Evidence, 
laid  in  the  Declaration,  is  good  to  maintain  the 
Action.     1  Inft.  283. 

Upon  Not  guilty  in  Trefpafs  in  the  Plain-  Warren. 
tifPs  Warren,  Evidence  that  he  hath  no  War- 
ren is  good.  10  H.  6.  17.  Kiicbin  119. 

In 
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In  Trefpafs  Evidence  of  Agiftment  of  Beads 
taken  into  the  Land  of  the  Defendant,  will 
maintain  the  Declaration.     Gilb.  Law  of  Evid 

239- 
Trefpif*.  Upon  Nof  guihy   jn  Trefpafs^  a  Leafe  for 

Years,   12  H.  6.  8.  or  that  locus  in  quo,  &c. 
is  the  Freehold  of  another,  4  E.  3.  45.  is  good 
Evidence  ;    and   fo  of  a  Gift  of  Goods ;  but 
upon  this  he  cannot  juftify  his  Entry  upon  the 
Place   by  a  Stranger's  Licence,  or  Command, 
Br.  General  Iffue,  8  1.  becaufe  this  is  a  Jollifica- 
tion by  Way  of  Excufe ;  neither  is  a  Leafe  at 
Will  good  Evidence  in  this  Cafe. 
Not  guilty         So  upon  Not  guilty  in  Trefpafs  for  Goods 
in  Trefpafs.    'tis    good  Evidence    that    the  Goods   were  a 
Stranger's.  9  H.  6.  ir.     But  that  they  were  a 
Stranger's,  and  that  he,  as  a  Servant  to  the 
Stranger,  or  by  his  Commandment,  took  them 
from  the  Plaintiff,  is  not  good,  Bro.  General  If.  - 
fue,  8r.  becaufe  Trefpafs  is  confeffed.  But  that 
the  Stranger  gave  them   to  the   Defendant  is 
good.     9  H.  6.    11.  In    trefpafs   the  Butrals 
muft  be  proved  as  they  are  laid.  2  Roll.  677 
fl  U  2.  //# 

The  Defendant  may  plead  that  he  came  into 
the  Plaintiff's  Clofe  to  take  his  own  Horfe,  but 
cannot  give  it  in  Evidence.  Gilb.  L.  of  Evid 
*53- 

A  Right  to  a  Way  may  be  pleaded,  but  not 
given  in  Evidence.   Ibid.  254. 

At  a  Trial  at  Hertford  Summer  JJ/izes  10 
W.  3.  in  Cafe  for  Hopping  the  Plaintiff's  Lights, 
the  Defendant  pleaded  Not  guilry  •,  and  gave 
in  Evidence  that  the  Coporarion  of  Hertford 
were  Lords  of  the  Soil,  where,  fcfc.  and  prefcn- 
bed  to  fet  up  Stalls  there,  being  near  the  Mar- 
fcet  Places  and  it   was  admitted  by   Holt  Ch. 

J  ta 
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J.  to  be  given  in  Evidence  upon  the  General 
Iflue,  becaufe  this  is  to  claim  Property  in  the 
Soil ;  but  where  the  Defendant,  or  he  under 
whom  he  claims,  claim  only  a  particular  Bene- 
fit ;  as  Common  or  Eafement,  as  a  Way,  and 
not  the  Property  in  the  Soil ;  he  ought  to  plead 
it  fpecially,  and  not  give  it  in  Evidence  upon 
the  General  Iffue,  10  W.  3.  Kent  v.  Wright, 
Ld.  Raym.  732.  See  pojlea. 

If  the  Treipafs  were  in  Truth  done  the  4th  Trefpafs  ano- 
of  May,  and  the  Plaintiff  alledgeth  the  fame  ther  Dav- 
to  be  done  the  5th  of  May,  or  the  ill  of  May, 
when  no  Trefpafs  was  done ;  yet  if  upon  E- 
vidence  it  folleth  out,  that  the  Trefpafs  was 
(}one  before  the  Attion  brought,  it  fufficcth. 
1  Inft.  283. 

And  fo  in  Indictments.  3  Inft.  230. 

If  there  be   two  Batteries  between  Plaintiff  If  there  be 
and  Defendant  at  divers  Times,  the  Plaintiff  tWo  Trefpaf- 
is  bound  to  prove   the  Battery  made  the  fame  fes,  and  the 
Day  in  the  Declaration,  and   (hall  not  be  ad-  Defendant 
mitred   to    give  another  Day  in  Evidence,  as  Nation  ;  if" 
the  Cafe  may  be :  As  in  Battery  the  Defen-  the  Plaintiff 
dant   pleaded   Jon    AJfault    demefne  ;    and    the  replies,  de  in- 
Piaintiff  replied  de  injuria  fua  propria  abfque  Juria  fua  tr°- 
tali  caufai    and   in   Evidence   the    Defendant  fa^0f^e 
maintained,    that    the  Plaintiff  beat  him   the  in  Evidence 
Day  mentioned  in  the  Declaration,  and  in  the  a  Trefpafs 
fame  Place;  which  the  Plaintiff  perceiving,  he  at  another 
gave   in  Evidence   that  the  Battery  was  made  ^^'^J* 
another  Day  and   Place;  to  which  the  Defen-  ^J^  atvheat 
dant  demurred,  upon  the  Difference  aforefaid.  at  another 

Time,  to  wit, 
the  fame  Day  in  his  Count,  the  Defendant  did  the  other  Trefpafs,  &c. 
to  which  the  Defendant  may  plead  another  J  unification,  but  the  Plaintiff 
cannot  then  plead  a  Trefpafs  at  another  Time,  but  mud  conclude,  Sana 
liJ  caujc,  &>c.  wide  aprcs. 

z  Brownlow, 
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Brownlcw,  i  Part,  233.  19  H.  6.  47.  But  up- 
on Not  guilty  it  is  otherwife,  though  there  be 
never  (0  many  Batteries  between  the  Parties. 
Littleton^  Sect.  485. 

In  an  Action  of  AlTault  and  Battery,  the 
Derrndani  pleads/^  Affault  demefne  •,  the  Plain- 
tiff replies  de  Injuria  fua  propria  -,  if  on  this 
Iflue  the  Defendant  can  prove  any  Affaulc 
committed  by  the  Plaintiff  on  him,  tho'  it  be 
a-  a  different  Day  from  what  laid  in  the  Decla- 
ration, the  Verdict  ought  to  be  for  Defendant, 
for  the  Day  is  not  material;  and  on  fuch  a 
Juftification  the  Defendant  has  the  Liberty  to 
prove  his  Plea  at  any  Time ;  and  the  Plaintiff 
might  have  made  a  new  Affignment,  and  then 
he  would  have  the  Election  to  prove  an  Affault 
made  on  him  at  any  Time  ;  for  peradventure 
there  may  have  been  feveral  Trefpaffes  at  fe- 
veral  Times,  to  which  the  Defendant  may  have 
diftinct  Anfwers;  and  if  fuch  Pleading  and 
Evidence  were  not  allowed,  the  Defendant 
could  not  know  for  which  Trefpafs  the  Action 
was  brought,  nor  how  to  defend  himfelf. 
2  Roll  Abr.  680.  C.pl  3.  and  2  Roll  Abr.  687. 
K.  pi  3.  1  Brownl  233.  and  the  like  held  in 
Comberb.  50. 

Count  of  Trefpafs  done  in  one  Acre,  Evi- 
dence of  Trefpafs  done  bur  in  Half  that  Acre, 
good.  2  Cro.  Winkwrth\  Cafe.  Gilb.  Lazv  of 
Evid.  236. 

The  Lady  Hdtton  brought  Trefpafs  for 
breaking  her  Clofe,  and  taking  away  her  Horfe, 
cjtV.  againft  the  Defendants ;  they  plead  Not 
guilty,  as  to  the  taking  of  (Her)  Horfe ;  as  to 
the  reft  they  fay,  that  the  Horfe  of  one  of  the 
Defendants  was  in  the  Clofe,  fcrV.  and  they 
took  him  our,  doing  as  little  Damage  as  they 

could. 
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could,  qu<e  eft  eadem,  13 c.  The  Plaintiff  replies, 
de  injuria  fua  propria,  &c. 

The  Evidence  was,  That  the  Plaintiff,  as 
Lady  of  the  Manor,  took  the  Horfe  as  an 
Eftray,  and  it  was  cryed  and  marked,  £3c.  that 
the  Defendants  refufed  to  pay  for  the  Meat, 
and  took  him  away,  before  the  Year  and  a 
Day  was  out. 

1.  Per  Wadh.  Wyndham  Juftice  of  Afiize  :  A 
Lord  may  detain  an  Eftray  for  Meat,  yet  no 
Trefpafs  lies  if  the  Owner  takes  him,  but  an 
A&ion  of  the  Cafe  lies  for  the  Meat. 

2.  If  the  Action  had  been  brought  againft 
the  Servant  only,  he  mud  juftify,  &c.  But  be- 
ing brought  againft  Mafter  and  Servant,  this 
joint  Juftification  is  good. 

Cambr.  Summer  Jjfizes  1667.  Lady  Hatton 
verfus  Cotes  &  al*. 

In  Trefpafs,  the  Evidence  for  the  Defen- 
dant was,  That  the  Defendant  had  a  Barn, 
and  purchafed  a  Way  over  the  Plaintiff's  Land 
to  that  Barn  •,  after  the  Defendant  bought  other 
Lands  lying  contiguous  to  that  Barn  on  the 
one  Side,  and  to  a  Haven  on  the  other  Side, 
and  carried  Carriages  by  that  Way  to  the  Barn, 
und  through  it  over  his  own  new  purchafed 
Land  to  the  Haven.  Per  Hale  Chief  Baron, 
If  I  purchafe  a  general  Way  to  fuch  a  Place, 
I  may  go  from  thence  on  my  own  Ground 
whither  I  pleafe,  though  I  purchafe  the  Ground 
after  the  Way  purchafed.  Summer  ^£ize  Norf. 
1665,  Heynfworth  verfus  Bird. 

Trefpafs  was  brought  againft  many,  by  a 
School- Miftrefs,  for  taking  away  a  Child  (her 
Scholar)  with  a  Scarf  of  the  Miftreis's.  Per 
Kelynge  Chief  Juftice:  In  Trefpafs  for  taking 
(Things)    all    are  Principals    that  are    prefent 

and 
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and  confenting  ;  contr.  in  taking  (Perfons  );  and 
this  Action  lies  not  by  the  Miftrefs  for  the  Child, 
but  for  the  Scarf  only.  Lent  Norf.  AJf.  1663. 
Mary  Cooper's  Cafe. 

Trefpafs  lies  for  Lefiee  in  Ejectment  on  a  1 
fictitious  Leafe,  to  recover  mean  Profits  during  5 
the  Continuance  of  that  Leafe  mentioned  on  1 
Record  :  And  the  Recovery  mall  maintain  it.  , 
Otherwife,  if  brought  by  the  LefTor,  for  he  is  i 
no  Party  to  the  Action. 

But  fee  Siderfin  239.  If  a  Recovery  be  in  1 
Ejectment,  and  afterwards  Trefpafs  is  brought 
for  the  mean  Profits  before  the  Leafe,  nothing 
fhall  be  given  in  Evidence  but  the  Value  of 
the  Profits,  and  not  the  Title «,  for  otherwife 
Trials  would  be  infinite. 

Alfo  if  it  be  between  the  fame  Parties, 
the  Record  is  an  Eftoppel ;  and  fo  the  Court 
held  it  mould  be  if  it  was  againft  Undcr- 
Tenants. 

But  ^uare^    If  the  Defendant  be  one  that 
has  a  Title,  if  he   cannot   give  this   in  Ev\4 
dence ;  for  otherwife  it  would  be  a  great  Mif- 
chief. 

Trefpafs  lies  not  for  pulling  down  a  Pew  in 
a  Church,    faftned  to  a  Pillar  with   a  Chain; 
Contra,  had  it  been  fixed  by  Nails  driven  into-1 
the  Pillar.     Per  Glyn  Chief  Juftice.   Trevor's'; 
Cafe,  Gilb.  L.  of  Evid.  238. 

Trefpafs  quare  fregit  liber  am  Warrenamfuam^ 
and  took  his  Conies.  In  Evidence  ic  appeared 
that  the  Plaintiff  had  Liberty  of  Chafe  in  the 
Place ;  which,  though  it  includes  Warren, 
yet  a  general  Trefpafs  lies  not,  but  an  Action 
of  the  Cafe.  Earl  of  Arundel's  Cafe,  Pafcb: 
1658.  B.  R. 

Per 
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Per  Earl  Serjeant,  If  Beads  be  impounded, 
and  the  Key  loft,  the  Officer  by  Replevin  may 
break  the  Pound,  and  deliver  the  Cattle,  per 
Stat.  Marleberge*  52  H.  3.  21. 

Tenants  in  Common  muft  join  in  Trefpafs 
idone  againft  them,  fo  Avowry.  Lead  and  Lam- 
\fteadh  Cafe,  7  Car.  B.  R.  cited  by  Finch  in  Ar- 
gument ;  or  Tenant  in  Common  furviving  (hall 
have  Trefpafs. 

If  one  Tenant  in  Common  bring  Trefpafs 
\  without   the  other,  the  Defendant  muft  plead 
1  this  in  Abatement,  and  cannot  take  Advantage 
of  it  on  the  General  Iffue ;  otherwife  in  Eject- 
ment.    Gilb.  L.  of  Evid.  237. 

But  if  one  brings  the  Aclion  againft  the 
other,  he  may  take  Advantage  of  this  on  the 
General  Iffue.  Ibid.  238. 

In  Trefpafs  the  Defendant  fets  forth  a  con- 
ditional Feoffment  for  Payment  of  Money  at 
fuch  a  Day  and  Place,  and  that  he  paid  it  ac- 
cordingly ;  Iffue  joined  on  the  Payment  at  the 
Day  and  Place  ;  Evidence  of  Payment  before 
the  Day,  is  not  good.  Contra*  had  the  fpe- 
cial  Matter  been  pleaded  with  Acceptance. 
Moor  47. 

In  Trefpafs    with   Continuando,  to    recover  1  Leon. 502* 
mean   Profits,  an  Entry  and  Poffcffion  of  the 
Land    before    the   Trefpafs  muft    be    proved, 
and  alfo  another  Entry  after  the  Trefpafs. 

In  Trefpafs,  the  Defendant  prefcribes  to  dig 
in  the  Common  for  Clay,  to  repair  ancient 
Houfes  holden  of  that  Manor,  and  good. 
Berney  verfus  Stafford*  Norfolk  Lent  AJfizes 
1667. 

In  Trefpafs  they  were  at  Iffue  on  Not 
Guilty,  at  the  Aflizes  Defendant  left  his  for- 
mer Plea,  and  pleaded  an  Accord  with  Satif- 

faclion  \ 
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faction;  the  Judge  would  have  had  it  replied? 
to,  and  tried  prefently,  but  the  Council  refufed  *' 
whereupon  the  Jury  was  fworn,  and  the  Plain- 
tiff   nonfuited.     Bedford    Lent   Affixes    1667. 
Green  verfus  Reynolds.     But  this  was  contrary 
to  the  Opinion  of  Sir  Orlando  Bridgman  at  the 
fame  Aflizes,  and  contrary  co  10  H.  7.  21.  and. 
1  Bui.  92. 

Trefpafs  lies  by  Recoverer  in  an  erroneous  \ 
Judgment  in  Ejeftmcnt  for  a  mean  Trefpafs, 
becaufe  the  Plaintiff  in  a  Writ  of  Error  recovers 
all  mean  Profits,  and  the  Law  by  Fiction  of  Re- 
lation  will  not  make  a  Wrong-doer  difpunifhable, 
13  Rep.  Co.  22.  but  contra^  where  Act  of  Par- 
liament reftores,  &c. 

Trefpafs  for  Affault  and  wounding  in  Suffn 
Defendant  as  to  Vi  &  armis  non  Cul.  as  to  the 
other,  Juftification  of  molliter  mams,  &c.  in  J 
Norf.  and  feveral  Trials,  per  Hale  Chief  Baron,  J 
Suff.  Aff.  Summer  1668.  The  Vi  £5?  armis  \ 
cannot  be  tried  'till  the  other  be  tried.  Con~}\ 
tra,  If  the  firft  Iffue  of  Non  Cul.  was  as  ttf  J 
the  Wounding ;  and  by  him  Evidence  of  UA 
very  of  Seifin  generally,  (hall  be  intended  fori 
Life  only. 

ZwAJfauh  Defendant  proved  Plaintiff  threatned  him, 

imtfnt.         by  faying,  "  Were  it  not  Afllze  time,  he  would 
tell  him  more  of  his  Mind,"  which   he   faid,  i 
bending  his  Fift,  and  with   his  Hand   on    his 
Sword.  Per  Cur.  This  is  no  Affault,  as  it  would- 
be  without  that  Declaration  :  But  it  was  farther 
fworn,  the  Plaintiff  with  his  Elbow   punched 
the  Defendant ;  which,  if  done  in  earned  Dif- 
courfe,  and  not  with  Intent  of  Violence,  is  no  : 
Affaulr,  nor  then  is  it  a  Juftification  of  Battery 
after  a  Retreat.  Keb.  2  Part  ^45. 
2 

The! 


Ch.  1 5.     Of  Evidence  in  ^Trefpafs.  533 

The  Hogs  of  B.  were  put  into  the  Yard  of 

A.  and  broke  into  the  Land  of  C.  and  did 
Trefpafs :   Action    lies  againft   A.  though  the 

1  Servant   of  B.  did    look    to   them   and  ferve 

I  them,    by  which    the  Owner   had  the  fpeciai 

,  Pofleflion   of  them.     So  if  agifted  Cattle  do 

trefpafs,  the  Agiftor  fhall  anfwer.     Dawtry  ver- 

fus  Higgins>  Clayton  ^,  per  Barkley,   11  Car. 

Tork. 

A.  by  Indenture  of  Ufes  raifed  an  Eftate  to 

B.  in  Fee,  who  regrants  Turbary  to  A.  by 
another  Deed,  and  after  A.  levies  a  Fine  to 
confirm  the  Eftate  and  Ufes  abovefaid  declared  ; 
this  doth  not  touch  the  Turbary.  Per  Vernon 
11  Car.  Tork,  Clayton  42. 

Any  one  employed  by  an  Officer,  is  an 
Officer  within  7  Jac.  5.  to  plead  General  Ifiue, 
and  give  the  fpeciai  Matter  in  Evidence. 
Clayton  54. 

Prefcription  to  tether  Equos  £5?  Boves  upon 
fuch  a  Balk,  Mares  and  Cows  good  Evidence 
within  that  Prefcription.     Per  Berkley,  Clayton 

54- 

In  Trefpafs  Defendant  juftified,  by  Reafon 
that  he,  and  all  thofe  whofe  Eftate  he  had 
in  fuch  an  Houfe  from  Time  out  of  Memory 
had  Common  for  fo  many  Beads  •,  and  Ififue 
being  joined  on  the  Prefcription,  it  appeared, 
that  this  Common  belonged  to  the  Houfe,  by 
Reafon  of  Vicinage  •,  and  held  that  the  Defen- 
dant had  not  proved  his  Ifiue  ;  becaufe  that 
Common,  by  Reafon  of  Vicinage,  does  not  only 
begin  by  the  bare  Prefcription,  but  there  is 
alfo  with  the  Prefcription  this  Confederation, 
that  the  other  Party  fhall  have  Common  in  like 
Manner  in  his  Land.  13  H.  7.  13.  b. 

Vol.  II.  O  Trefpafs 
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Trefpafs  de  Claufo  fratto.  The  Defendant 
prefcribes  to  have  Common,  and  Iflue  was  join- 
ed thereon ;  the  Jury  found  that  the  Defendant 
had  Common  by  Prefcription,  prout,  paying  for 
it  every  Year  one  Penny  to  the  Plaintiff;  held 
that  the  Defendant  failed  in  his  Prefcription  ; 
for  a  Prefcription  is  intire,  and  Payment  of 
the  Penny  is  Parcel  of  it.  Croke  Eliz.  546,  563. 
Noy  S9: 

Trefpafs  for  taking  away  Timber ;  Defendant 
pleads  a  Cuftom  in  the  Manor,  to  have  the  fame 
as  Eftovers  to  be  burnt  in  Terris  C5*  Tenementis  y\ 
and  IlTue  being  taken  on  the  Cuftom,  Defen- i 
dant  only  proved  the  Cuftom  as  to  the  Meflu-  * 
age ;  and  held  this  did  not  maintain  his  Iflue.  \ 
Gcdb.  234.  Bifhop  of  Chichefter  verfus  Strod-'i 
wich. 

Per  Hale,  A  Corporation  may  bargain  and 
fell,  though  it  has  been  thought  an  Ufe  upon  1 
Ufe,    they   being   feifed  to  the  Ufe  of  their  J 
Houfe :  But  I  think  it  rather  a  Truft  than  an  1 
Ufe. 

If  a  Juftice   of  Peace  fend  his  Warrant  to 
J.  S.  (who   is  no  Officer)  to  bring  one  before  1 
him,  if  J.  S.  be  no  Officer,  he  is  not  bound  to  ; 
execute    ir,    yet  if    he  does  execute   it,    it  is 
good,  and  he  may  execute  it  in  any  Part   of  \ 
the  County.     And  fo  a  Conftable  of  one  Town 
may  execute  a  Warrant  in   any   other  Town 
in   the    fame  County,  and  any  fuch  Warrant 
is  as  large  as  the  Juftice's  CommiiTion  is.     Per 
Hale,  Norf.   Summer  Affixes  1668.  Wrongrie's 
Cafe. 

In  Trefpafs  againft  one  for  gleaning  on  his 
Ground  •,  per  Haley  Norf,  Summer  Affizes  1668. 
The  Law  gives  Licence  to  the  Poor  to  glean, 
i3c.  by  the  general  Cuftom  of  England^  but 

the 
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the  Licence  mud  be  pleaded  fpecially,  and  can* 
nor  be  given  in  Evidence  on  non  Qui.  Cilb.  L. 
of Evid.  253. 

In  Trefpafs  quare  Claufum  &Domumf regit 
£5?  alia  enormia  ei  intulit  ;  afrer  Verdict  for 
the  PJainciff,  and  60  /.  Damages,  'cwas  moved  for 
a  new  Trial  by  reafon  of  exceffive  Damages ; 
and.  upon  Affidavit  that  the  Jury  intended 
great  Part  of  the  Damages  for  the  Injury  the 
Defendant  did  to  the  Plaintiff's  Daughter, 
under  Colour  of  marrying  her,  fcfr.  which 
came  in  under  the  &?  alia  enormia,  the  Plain- 
tiff had  Judgment  ;  and  a  Difference  was  ta- 
ken, that  Damages  ex  turpi  caufa  may  be  gi- 
ven in  Evidence  under  this  general  Claufe,  £5? 
alia  enormia,  but  from  nothing  c\{^.  Siderfin 
225.  Sippora  verfus  Baffet. 

Joint-tenancy  in  Trefpafs  cannot  be  given  in 
Evidence  ;  but  mud  be  pleaded  in  Abatement. 
Jones  verfus  Randall,  Hill.  1652.  C.  B. 

In  Trefpafs  for  raking  Goods  after  Judgment  2  Cro.  551. 
by  Confeffion,  Nonfum  infer  mains,  or  Nil  diet t, 
Property  need  not  be  proved  to  a  Writ  of  In- 
quiry ;  for  k  would  oppofe  the  firfb  Judgment, 
quod  querens  recuperet,  and  the  Judges  might  2  Cro.  220. 
h.ive  aiTeffed  Damages  if  they  would,  Teh.  151. 
yet  quaere,  if  the  Defendant  may  not  difprove 
Property  in  Mitigation  of  Damages  \  for  the 
Jury  may  find  no  Damages. 

In  Trefpafs  quare  claufum  f regit,  with  Abut-  What  ought 
tals,  all  the  Abuttals  and  Defcnprions  mull  be  to  be  proved 
proved.  But  if  the  Abuttal  be  laid  North,  &V. in  Evi^ence. 
and  it  incline  North,  though  not  direcllv,  it  is  A  nJti?ls*  o 

r   rr    ■  <-_-»     r       i  .      °  '  2  Roll.  678. 

lurncient,  &  jic  de  ceteris.  pr  2> 

If   the  Defendant  plead  fort  AJJault  demefne  Son  //fault 
in  Battery,  and    the  Plaintiff  reply  de  injuria dem^niu 
fua  propria  abfque  tali  caufa,  and   fo   Iffue  is  Bauery- 
O  2  joined  -, 
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joined ;  if  there  was  a  Battery  at  another  Day 
than  what  the  Plaintiff  and  Defendant  have 
affigned,  by  the  Plaintiff,  upon  the  Defendant, 
the  Verdict  ought  to  be  for  the  Defendant  •,  for 
if  the  Defendant  prove  an  Affault  made  upon 
him  by  the  Plaintiff,  this  ought  to  be  found  for 
him,  although  it  was  at  another  Day  than  what 
he  hath  alledged,  for  the  Day  is  not  material : 
For  upon  fuch  fpecial  Juftificarion  the  Defen- 
dant hath  Liberty  to  prove  his  Plea  at  any  Time, 
and  the  Plaintiff  might  have  made  a  new  Af- 
fignment  at  another  Time  •,  for  peradventure 
there  might  be  feveral  Trefpaffes  at  leverai 
Times,  to  which  the  Defendant  may  have  fe- 
veral Pleas ;  and  therefore  if  fuch  Manner  of 
Pleading  fhould  not  be  allowed,  and  fuch  Evi- 
dence, the  Defendant  could  not  tell  how  to  help 
himfelf,  nor  could  know  for  what  Trefpafs  the 
Ad  ion  is  brought.  Vide  devant  hie  &  apres. 
Rolle,  Trial,  6S0.pl.  3. 

If  my  Servant  without  my  Confent  put  my 
Cattle  in  the  Land  of  another,  I  may  plead 
Not  guilty,  and  give  this  Matter  in  Evidence; 
for  by  putting  the  Cattle  in,  the  Servant  has 
gained  a  Property.  Ibid.  682.  pi.  4. 

In  Trefpafs  for  taking  a  Stack  of  Corn,  the 
Evidence  may  be  of  Part,  and  the  Verdidt  as 
to  four  Combs  or  Bufhels,  Guilty  ;  and  as  to 
the  reft,  Not  guilty.  Ibid.  684.  pi.  6. 

For  making  a  Trefpafs  Continuando,  there 
ought  to  be  a  Re-entry  of  the  Plaintiff,  and  for 
the  not  proving  thereof,  the  Plaintiff  (hall  have 
Damages  only  for  the  firft  Entry.   Infra  547. 

In  Trefpafs  quare  Claufum  f regit,  the  De- 
fendant fays,  that  locus  in  quo,  fcfr.  is  fix  A- 
cres  in  D.  which  is  his  Freehold  :  The  Plaintiff 
replies,  that  it  is  his  Freehold,  and  not  the  De- 
4  fendant's ; 
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fendam's ;  the  Defendant  cannot  give  in  Evi- 
dence other  fix  Acres  in  Z).  which  are  his 
Freehold,  becaufe  the  Plea  fhall  be  intended 
to  refer  to  the  fix  Acres  of  the  Plaintiff's. 
Dyer  23. 

The  Defendant  cannot  give  a  Licence,  or 
defect  of  Inclofures,  in  Evidence.  Gilb.  Law  of 
Evid.  252,  3. 

Upon  the  General  IJfue,  any  'thing  may  be  gi-  Regula. 
ven  in  Evidence ,  which  proves  the  Plaintiff  had 
no  Caufe  of  Atlion. 

Trefpafs  by  the  Warden  of  the  Fleet ;  upon  Trefpafs. 
Not  guilty,  you  may  give  in  Evidence,  that  he 
is  not  Warden.     4  E.  4.  7. 

So  in  Trefpafs  of  a  Houfe,  that  he  had  no 
Houfe  there,  or  the  Freehold  of  another,  and 
not  of  the  Plaintiff,  is  good  Evidence  upon  Not 
guilty:  But  in  Trefpafs  of  Goods,  'tis  no  good 
Plea  to  fay,  the  Property  was  in  another,  al- 
though it  is  in  a  Replevin-,  and  therefore  it 
feems  to  be  no  good  Evidence  in  Trefpafs, 
becaufe  PoffeiTion  maintains  the  Action  againft 
all  but  the  Owner  •,  but  that  the  Property  was 
in  a  Stranger,  and  he  gave  them  to  the  Defen- 
dant is  good.  But  in  Trover,  that  they  were 
not  the  Goods  of  the  Plaintiff,  is  good  Evi- 
dence. 5  H.  7.  3. 

CeJJavit,    and  Count  of  divers  Lands   held  Offiwit. 
by   in  tire  Service,    upon   Non  tenuit   modo  fc? 
forma,  held  by   feveral   Services    is    not  good 
Evidence,  for  he  had  no  luch  Caufe  of  Action. 
10  H.  7.  24. 

Upon  the  General  Iffue,  for  the  Defendant  by  RcS: 
Evidence  to  convey  to  himfelf  the  fame  Intereft 
and  Title,  is  good  Evidence. 

O  3  As 
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Trefpafs,  As  in  Trefpafs  of  Gofhawks,  Not  guilty,  and 

Evidence,  that   he  had  a  Leafe  of  that  Wood 

for  Years  where  they  were  taken,  is  good,  for 

it  is  his  Title. 

Account.  Account  of  Receipt  by  the  Hands  of  J.  S. 

the  Defendant  pleads  Ne  unques  fen  Receiver^ 

and  Evidence  that  J.  S.  gave  this   to  him,  is 

good.  2  H.  4.  13.     So  in  Trefpafs,  a  Leafe  for 

Years,  Tenancy   at    Sufferance,    (but    not    at 

Will)  that  they  were  a  Stranger's  Goods,  who 

gave  them  to  the  Defendant,  is  good  Evidence 

upon  Not  guilty.  22  /Iff.  73.  becaufe  by  thefe 

Matters  he  makes   himfelf  a  Title  ;  et  fie  de 

ceteris. 

&?«/*,  Upon  the  General  Iffue,  if  hy  the  Evidence  the 

Defendant  acknowledge  that  he  did  the  Wrongs 

and  juftify  this,  and  gives  Matter  that  goes  to 

difcharge  him  of   the  Aft  hy  Jufiification,  this 

Evidence    is   not   good,  but   he  ought    to   have 

pleaded  it. 

This  Rule  is  demonftrated  by  tho^e  Cafes, 
where,  upon  Not  guilty  in  Trefpafs,  the  De- 
fendant would  fay  the  Property  was  in  a  Stran- 
ger, and  that  by  his  Commandment,  or  as  his 
Servant,  he  took  the  Goods.  Not  guilty,  and 
thac  he  did  the  Battery  fe  defendendo.  Not 
guilty  in  Maintenance,  and  lawful  Maintenance. 
Inefficiency  of  Mounds.  The  Freehold  of  a 
Stranger,  and  his  Licence,  A  former  Reco- 
very in  another  Aclion.  So  for  Common, 
Rent- fer vice,  Rent-charge,  Licence,  &V.  can- 
not be  given  in  Evidence  upon  the  General  If- 
fue  ;  for  thefe  Matters  in  Evidence  are  Juftifi- 
cations,  which  go  in  Difcharge  of  the  Party^ 
not    by  Title,  but   by  Juftification, 

So 
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So  where  an  Imprifonment  or  Entry  is  gi- 
ven by  Authority  of  Law,  or  by  Authority  from 
any  Party,  as  for  an  Imprifonment  by  the  Sta- 
tute, againft  Trefpaflers  in  Parks,  putting  a  Man 
off  his  Ground,  thrufting  a  Man  out  of  Church 
that  troubles  the  Congregation  in  Service,  part- 
ing an  Affray,  and  keeping  the  Quarrelers  a- 
parr,  in  Defence,  of  himfelf  or  his.  Entry  in 
Perambulation.  Entry  to  amend  his  Gutter 
leading  to  his  Houfe,  as  of  ancient  Time  had 
been  ufed.  That  it  was  a  common  Inn.  That 
he  put  in  his  Cattle  by  the  Plaintiff's  Agree- 
ment. That  he  entred  and  took  the  Emble- 
ments after  the  Death  of  the  Tenant  for  Life. 
That  the  Plaintiff  owed  him  Money,  and  by 
his  Invitation  he  went  into  his  Houfe  to  receive 
it.  That  he  took  the  feoods  as  a  Heriot, 
Waif,  Eftray,  or  Wreck.  Or  the  Plaintiff  took 
away  the  Defendant's  Cattle,  and  he  entred 
into  the  Clofe  where  they  were,  and  took  them 
again.  That  he  took  the  Cattle  Damage-fea- 
fant  in  his  Ground,  or  for  an  Amercement  in 
a  Leer,  &V.  That  the  Goods  were  the  Goods 
of  J.  S.  who  delivered  them  to  the  Plaintiff  to 
keep,  and  J.  S.  commanded  the  Defendant  to 
take  them  •,  or  excufe  if,  that  the  Plaintiff  de- 
livered them  to  him.  That  he  took  them  by 
a  Writ.  That  as  Schoolmafter  he  gave  mode- 
ate  Correction.  Thefe  are  Excufes  and  Justi- 
fications without  Title,  and  therefore  muft  be 
pleaded,  and  cannot  be  given  in  Evidence  upon 
Not  guilty. 

So  in  an  Action  de  malefacloribus  in  parcis, 
he  cannot  plead  Not  guilty,  and  give  a  Licence 
in  Evidence.  So  in  an  Appeal,  if  he  plead  Not 
guilty,  and  (hews  that  he  was  Sheriff",  and  ex- 
ecuted his  Office,  or  that  he  was  Forefter, 
O  4  and 
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and  killed  him  becaufe  he  fled,  and  would  not 
fubmit.  Fids  12  H.  8.  /.  1.  the  bed  Cafe  of 
this  Matter. 

Trefpafs  quare  Domum  &  Claufum  fregit  y 
bona  afporta<vit.  The  Defendant  did  the°Tref- 
pafs  by  Virtue  of  a  Commiffion  of  Bankruptcy  j 
held  that  the  Defendant  mud  juftify,  and  can- 
not  plead  Not  guilty,  and  give  the  fpccial  Mat- 
ter  in  Evidence ;  but  if  the  Trefpafs  had  been 
only  for  taking  the  Goods,  he  might.  Littleton 
Rep.  356. 

Trefpafs  fcr  entring  his  Clofe  and  faking  a- 
way  Corn.  Defendant  pleads  that  he  was  Ser- 
vant to  the  Parfon,  and  that  the  Corn  was 
Tithes  fevered.  Plaintiff  demurred  fpecially,  as 
amounting  to  the  general  Iffue ;  but  the  Plea 
was  held  good  ;  for  as  to  the  breaking  the  Clofe, 
fuch  Matter  cannot  be  given  in  Evidence  ;  but 
if  the  Trefpafs  had  been  only  for  taking  the 
Corn,  it  had  been  only  the  General  Iffuet  and 
the  Demurrer  had  been  good.  2  Keb.  44. 
Trefpafs.  In  Trefpafs  for  Goods    taken,   the  Defen- 

dant, upon  Not  guilty,  in  Mitigation  of  Da- 
mages, may  give  in  Evidence,  That  the  Plain- 
tiff had  is  Goods  again.  1 1  H.  4.  24.  19  H 
6-  34. 
Falfe  Impri-  Upon  Not  guilty,  the  Defendant  gave  in 
fonmcnt.  Evidence,  That  by  the  Plaintiff's  Agreement 
he  carried  him  from  D.  to  S.  and  held  good, 
becaufe,  what  is  done  by  the  Plaintiff's  Agree- 
ment, is  no  Imprifonment.     14  H.  6.  2. 

In  an  Action  for  falfe  Imprifonment,  the  De- 
fendant may  give  in  Evidence,  that  he  took  the 
Plaintiff  by  Virtue  of  a  Warrant  from  a  Juftice 
of  Peace,  by  the  7  J.  1.     Gilb.  Law  of  Evid. 
See  poftea,  p. 

Tenant 
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Tenant  for  Life  leafeth  for  Years,  who  is  Emblements, 
oufted,  and  the  Tenant  for  Life  is  diffeifed  :  £™e^b 
The  Diffeifor  leafeth  for  Years,  his  Leffee  fows  8' 
the  Land  ;  the  Tenant  for  Life  dies ;  he  in  Re- 
mainder  in  Fee  brings  Trefpafs  againft  the 
Defendants  claiming  theCorn  fown  by  the  Leffee 
of  the  Diffeifor.  Adjudged,  That  the  Defendants 
had  not  the  meer  Right  ;  but  in  refpeft  of 
their  Poffeffion,  they  mould  bar  the  Plaintiff, 
who  had  no  Right;  and  that  the  meer  Right 
was  in  the  Leffee  of  the  Tenant  for  Life,  and 
that  he  might  bring  Trefpafs  againft  the  Leffee 
of  the  Diffeifor,  and  recover  all  the  mean  Pro- 
fits. But  as  to  the  Entry  into  the  Land  to 
take  the  Emblements,  this  was  good  Matter  of 
Judication ;  but  in  regard  it  was  not  pleaded, 
ic  could  not  be  given  in  Evidence  upon  Not 
guilty  ;  and  therefore  the  Plaintiff  had  Judg- 
ment for  the  Entry,  and  was  barred  for  the 
Refidue.  Note,  That  the  Leffee  of  Tenant 
for  Life  had  Right  to  the  Land,  and  by  Confe- 
rence to  the  Emblements,  as  Things  annexed 
to  the  Land,  and  the  Death  of  the  Tenant  for 
Life  determines  his  Intereft  to  the  Land,  but 
his  Right  to  the  Emblements  remains. 

Trefpais  concerning  the  Redory  of  Norton-  ^r^' 
Pinckney,  which  belongs  to  Oriel  College  in  Ox-  \f  t^p^ 
ford.     The  Iffuc  was,  if  there  was  a  Vicarage  admit  aThing 
endowed  there,  or  only  a  flipendiary  Curate,     permentdedire, 

the  Jury  is 
not  bound  by  it ;  but  where  upon  the  pleading  a  fpecial  Matter  is  con- 
feffed,  the  Jury  mall  be   bound  by  it. 

i.  AH  agreed,  That  if  a  Vicarage  be  erected 
and  eftablifhed,  if  there  was  no  Endowment  de 
fafto  of  the  Vicarage,  the  Vicar  could  not  claim 
any  Thing. 

2.  There 
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Impropria-  2.  There  was  (hewed  an  Impropriation,  by 

tion.  the  Licence  of  the  Pope,  made  in  the  Time  of 

E.  2.  Dodderidge  faid,  That  was  not  good. 
Jones  e  contra.  And  it  will  be  perilous  to  fuch 
ancient  Impropriations,  if  now  the  Confent  of 
the  King  mull  be  (hewed  ;  and  at  that  Time 
it  was  held  good  by  the  Affent  of  the  Pope 
without  the  King.  Dodderidge  denied  that 
the  Pope  without  the  King  at  that  Time  could 
make  an  Impropriation  with  the  Ordinary  and 
Patron.  But  Crew  agreed  wirh  Jones.  And 
in  Things  of  fuch  Antiquity  omnia  prafumun- 
tur  Jolempniter  effe  afta,  and  faid,  that  fo  it  was 
ruled  in  a  Cafe  before :  And  Jones  faid,  it  was: 
nothing  to  the  Vicar,  for  the  Vicarage  may- 
be endowed  without  the  Confent  of  the  King, 
and  it  is  not  Mortmain.  Palmer's  Reports  427. 
Erafmus  Cope's  Cafe  againfl:  Bedford. 

Trefpafs;  the  Defendant  pleads,  that  the- 
Place  where  was  his  Freehold  ;  and  upon  that 
Iffue  was  joined.  The  Jury  found  that  the 
Defendant  married  a  Woman  who  was  feifed 
in  Fee  of  the  Place  where,  and  that  thereby 
Baron  and  Feme  in  the  Right  of  the  Wife 
were  feifed.  Held  by  three  Judges  that  De- 
fendant had  not  proved  his  Plea.  2  Ander- 
fin  48. 
Hon  defon  Where  hors  de  fin  Fee  is  pleaded,  a  Releafe 

Fee.  of  the  Seigniory  is  good  Evidence.     8  E.  2. 

262. 
Trefpafs.  In  Trefpafs  againfl:  two  for  entring  into  the. 

Freehold.       Plaintiff's  Land,  if   one  pleads   his  Freehold, 
and  the   other,  that   he  entred    by  the  Com- 
mandment of  him  that  pleads  it  is  his  Freehold,, 
here  is  to  be  but  one  Iffue  joined,  viz.  by  him 
that  claims  the  Intereft,  for  upon  that  lffue  all 

depends : 
3 
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depends:  If  it  be  found  againft  him,  his  Ser- 
vant has  no  Colour. 

Defendant  may  give  in  Evidence,  that  the 
Right  of  the  Freehold  was  in  A.  and  that  he 
entred  by  his  Command.     Gilb.  L.  of  Evid. 

258. 

In  Affault  and  Battery,  if  the  Plaintiff  prove 
only  the  Affault,  he  (hall  recover,  for  an  Action  Battery, 
of  Trefpafs  lies  for  an  Affault.     Of  an  Affault 
and  Battery,  Affault  and  Menace,  fcfr.  See  Roll  Affault. 
Tit.  Trefpafs,  545.  F.  N.  B.  91.  a.  &c. 

To  lay  Hands  gently  upon  the  Shoulders  of 
a  Man,  and  fay,  that  is  he  againft  whom  the 
Juftice's  Warrant  is :  Or  to  ferve  him  with  a 
Subpoena,  proves  no  Battery. 

Thefe  Things  following  are  good  Juftifica- 
tions,  but  cannot  be  given  in  Evidence  upon  Lunacy  will 
the  General  Iffue.  notexcufein 

Correction  by  the  Parties,  Matter,  or  School-  ^l\t%{{ 
miftrefs-,  Apprehenfion  of  a  common  Cheater  cf  Felony, 
at  Dice,    Molliter  manus    impofuit,    upon   one  Note ;  a  Man 
l  fctting  a  Dog  upon  him.     Beating  one  by  themayjuftify 
Hufband    in  Defence    of   his  Wife,    by    the ™^™d 
Mafter  in  Defence  of  his  Servant ;  or  by  the  not  Wounding 
Servant  in  Defence  of  his  Mafter.     Holding  a0rmaimingof 
Man  that  cometh  to  ftop  the  River  to  his  Mill,  LifeorMem- 
,  orco  throw  down  his  Booth.     Inevitably  dif-^°[n ^' 
charging  his  Mufket  in  the  Plaintiff's  Face  atfec°;£fth*~ 
a  Mufter.     Beating  one  in  Defence  of  his  Pof-  p0fleflion  of 
feffion  of  his  Goods,  Houfe,  Lands,  Goods  dif-  his  Lands 
trained,  &c.  by  a  Forefter,  of  one  who  refill- or  G°ods* 
ed  in  the  Foreft.     That  he  imprifoned  another  2  Inft'  3l6' 
to  prevent  Mifchief.  As  the  holding  of  another 
with   whom   he  was  fighting,  (not  wrangling 
with  Words)  until  the  Fury  be  over. 

An 
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Tenant  in 
Common  can 
notjuftify  to 
enter  into  his 
Companion's 
Ground  to 
take  the 
Horfcthey 
have  in  Com 
mon,  altho* 
he  may  take 
him   e\fc- 
where. 
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An  erroneous  Procefs  to  an  Officer  out  of  a 
-  Court   having  Jurifdi&ion,  in  Aid  of  the  Bai- 
liffs.    That   the  Executor  tntred  the  Plaintiff's 
Ground   to  take   the  Teftator's  Timber   there. 
That  he  had  a  Pifcary,  and  put  Stakes  in  the 
Soil.     Taking  his  Goods  ftolen,  in  the  Plain- 
tiff's Houfe,  upon  frefh  Purfuir.     Entring  his 
Soil  to   throw  down  a  Nufance.     Or  to  take 
my   Cattle,    which    the    Plaintiff   put    in   his 
Ground.     To  throw  down  the  Plaintiff's  Houfe 
on  Fire,  next  mine.    Breaking  his  Windows  or 
Houfe  to  get  out,  where  he   imprifoned   me. 
To  take  a  Handful  of  Grain  out  of  his  Heap, 
who  took  one  out  of  mine,  and  threw  it  into 
his.     To    carry   away    his  Grain    or   Money 
which  he   threw  into  my  Heap.     To  chafe  his 
Cattle  with  a  Dog  out   of  my  Ground,  Da- 
mage-feafanr.     To  throw  that  into  the  Plain- 
tiff's Ground  which  he  threw  into  mine.    That 
my  Cattle  took  a  Mouthful,  fcfr.  of  his  prafs 
paffing    in   the  Way  I  had  over  his  Ground, 
againft  my  Will.     Throwing  Goods  into   the 
Thames  out  of  a  Barge,  to  fave   the  Lives  of 
the  Paffengers.     To  fetch  out  of  the  Plaintiff's 
Ground  the  Trees  he    granted   me.     To  dig 
his  Ground   to  mend  my  Pipe  there.     That  I 
hunted  Cattle  out  of  my  Ground  with  a  Dog, 
which  againft  my  Will  run  into  his  Ground,  I 
rating  and  recalling  him.     A  Prefcription  to  cut 
Grafs  in  the  Plaintiff's  Ground  lying  nigh  the 
Church,  to  eftrow  the  Church,  being  but  an 
Eafement. 

Defendant  may  juftify,  by  reafon  of  a  Pre- 
fcription, but  cannot  give  it  in  Evidence. 
Gilb.  Law  of  Evid.  257. 


Diftrefs 
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Diftrefs  by  a  Stranger  as  Bailiff,  and  the  Af- 
firm of  the  Party.  By  the  Command  of  the 
Chief  Judice,  Order  of  Chancery,  fcrV.  Roll. 
Tit.  Trefpafs,  559.  That  the  Plaintiff  ought  to 
impale  againd  a  Foreft  •,  and  for  Default  of 
Pales,  the  Beads  went  in,  and  the  Foreder 
fetched  them  out. 

Thefe  are  Juftifications  and  Excufes  that  mud 
be  pleaded,  and  cannot  be  given  in  Evidence 
upon  Not  guilty,  unlefs  it  be  in  Mitigation  of 
Damages. 

Trefpafs  lies  for  Goods  (lolen,  although  the  Trefpafs. 
Thief  be  convicted  of  Felony.  Latch  144. 
Markbam's  Cafe.  And  fo  I  knew  my  Lord  Hale 
held,  although  in  Roll.  Tit.  Trefpafs,  557,  it  is 
iaid,  if  it  appears  on  the  Evidence  that  it  was 
Felony,  Trefpafs  lies  not.  Which  I  think  is  Felony. 
not  Law. 

A  Man  who  fows  the  Lands  to  Halves  with  Sows  t0 
the  Owner,  or  three  agree  to  fow  the  Land,  Halves* 
where  two  of  them  have  no  Intered,  if  a 
Stranger  take  the  Corn,  they  cannot  join  in 
Trefpafs,  having  no  Intereft  but  an  Agree- 
ment •,  but  the  Owner  only  mud  bring  the 
Trefpafs.  Cro.  3  Part  143.  Goldsb.  77. 

Upon   reverfing  an   Outlawry,  the  Party  is  Outlawry 
reftored,  and    may   have  Trefpafs ;    but  upon  reverfed. 
Reverfal  of  a  Judgment   the   Party  fhall  only 
.be  redored  to  the  Money  for  which  the  Sheriff 
fold  his  Term,  upon  a  Fieri  fac9.     Cro.  3  Part 
270. 

Upon  Not  guilty  in  Trefpafs  quare  Claufum  Tenancy  in 
fregit9  at  the  Trial  the  Defendant  mall  not  fay,  ^he^Te 
that  the   Plaintiff  is  Tenant   in  Common,  he 


nants  m  v^oti- 
mon  lhall  join, 
in  an  Aclion,  and  where  not,  and  what  Actions  the  one  fhall  have  againit 
(h«e  other.     See  i  Init.  197,  200,  tzfc.     Gcdb.  17?. 

ftiould 
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fhould  have  pleaded  this,  and  hath  now  loft 
his  Advantage  ;  and  if  the  Jury  find  it,  their 
finding  is  not  material.  Cro.  3  Pare  554. 

Trefpafs  by  Rofs  for  breaking  his  Clofe, 
and  beating  his  Servants;  on  Not  guilty  the 
Jury  found,  That  Sir  T.  Bromley  was  feifed  in 
Fee  of  the  Place  where,  and  leafed  the  fame  to 
the  Plaintiff  and  one  A.  which  A.  afiignecL 
his  Moiety  to  C.  by  whofe  Command  the'be-- 
fendant  entred.  Held  by  the  Court,  that  this; 
Tenancy  in  Common  betwixt  the  Plaintiff  and 
A.  under  whom  the  Defendant  juftified,  might! 
be  given  in  Evidence  on  this  Iffue.     2  Leon 

In  Trefpafs    quare   claufum  /regit,    it    is    ai 
Plea  in  Abatement  to  fay,  that  the  Plaintiff  is; 
Tenant  in  Common  with  another,  but  cannot  [ 
be  given  in  Evidence  on  Not  guilty,  as  it  may 
where  one  Tenant  in  Common  brings  Trefpafs 
againft  the  other.     1  Vent.  214. 

Trefpafs  againft  A.  and  B.  for  taking  Water 
out  of  Plaintiff's  Well :  A.  pleads  in  Abatement, 
that  B.  and  the  Plaintiff  were  Tenants  in  Com- 
mon of  the  Well-,  and  Plaintiff  replied  he  was 
fole  feifed.  And  Holt  Ch.  J.  held  it  was  no 
Plea  in  Abatement,  for  a  Defendant  to  fay  he 
was  Tenant  in  Common  with  the  Plaintiff,  be- 
caufe  he  may  give  it  in  Evidence  on  Not  guilty ; 
but  that  this  Defendant,  who  was  a  Stranger* 
might  well  plead  the  Tenancy  in  Common  of 
the  Plaintiff  and  other  Defendant.  1  Salk.  4. 
Farrejl.  104. 
Woods.  A  Man  fells  all  his  Woods  (landing,  grow- 

ing, &c.  upon  the  Premiffes,  to  hold  during 
the  Life  of  the  Vendor,  rendring  Rent ;  the 
Vendee  cuts  down  all  the  Trees :  If  he  cuts 

Wood 
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Wood  afterwards  growing  in  the  fame  Place, 
the  Vendor  may  have  Trefpafs.  Leon.  3  Part  7. 

Trefpafs  lies  for  a   Copyholder  againft   the  Copyholder. 
Lord    for   cutting  down   Trees,    that    he  the 
Tenant  ought  to  have   for  Repairs.     Godbolt 

173- 

If   the   Recoveror    brings  Trefpafs,  though 

the  Judgment    be   reverfed  by  Writ  of  Error, 

he  may  give   this  Matter   in  Evidence,    and 

maintain  his  Declaration.     Gilb.  haw  of  Evid. 

239- 

By  Seizure  of  an  Eft  ray,   the  Lord  hath  but  Eflray. 

the  Cuftody  and  not  the  Property  •,  and  there- 
fore if  he  works  the  Horfe,  Trefpafs  lies.  Tel- 
vert  on  96,  97. 

Trefpafs  with  a  Continuando  cannot  be  for  Omtinmand* 
taking  a  Horfe,  nor  ten  Trees,  &c.  nor  wirh- Ro11- Tna,» 
out  a  Re-entry  by  the  Diffeifed,  unlefs  his  Re-  J49'/5  L-6 
entry  be  taken  away  by  the  Act  of  God,  or  the  55°^'  5j 
eftare  be  determined  fo  as  he  cannot  enter  ;  as 
if  Tenant  pur  auter  vie  be  difTcifed,  and  Ceftid 
que  vie  die,  tor  there  his  Entry  is  taken  away 
by   the  A£t  of  God ;  otherwife  if  it  be  taken 
by   his   own  Acl:,  as  if  he  releafe  to  the  Dif- 
feifor,  Esfr.     19  H.  6.  28. 

Upon  Non  cul.  no  Park  by  Prefcription  or  Parcofra£ta. 
Grant  is  good  Evidence.     18  H.  6.  22. 

General  Trefpafs  for  breaking  his  Park,  and  park. 
taking  his  Deer,  &V.  doth  not  lie  at  Common 
Law,  but  a  Writ  is  given  by  the  Statute  Weft. 
1.  cap.  20.  So  if  A.  have  a  free  Warren  in  Warren, 
the  Soil  of  B.  A.  {hall  not  have  Trefpafs,  but 
Cafe,  for  entring  the  Warren  and  (lopping  the 
Holes,  Es5V.     Roll.  Trial,  550.  L. 

A  Commoner  cannot  have  Trefpafs  for  the  Commoner. 
Grafs.     After  a  Supersedeas  (hewed  to  the  Bai-  Fal^*e  Impri- 
hffs,  falfe  Imprifonmenc  lies  againft  them,  not fonment- 

againft 


Trial, 
5S2- 

7:on. 
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againft  the  Sheriff;  fo  againft  the  Bailiff  of  a 
Franchife,  if  he  takes  other  Men's  Goo. 
Execu:ion  upon  the  Sheriffs  Warrant ;  not  a- 
gainft  the  Sheriff,  nor  againft  ihe  Parry,  unleft 
he  procure  the  Plaintiff  to  take  the  Wrong.  Sec 
ante  p. 

He  that  harh    the  Freehold   in   Law,  unlefs 

ath  actual  PoiTeffion,  cannot  have  Trefpals  j 

therefore  the  Heir  cannot  have  Trefpals  againft 

tor,  nor  againft  the  Tenant  at  Sufferance 

before  he  hath  entred,  and  only  from  that  Time: 

Bat  an  Executor  or  Adminiftrator  (hall,  by  Re- 

lation,  have  Trefpafs  from  the  Death  of  the  In- 

reflate,   &c.  But  a  D;ffejfee  after  Entry,  fhall 

Son  for  all  mean  Trefpaffes  from  the 

Diffeifin,  even  againft  Strangers,  for  he  is  re- 

ftored  to  the  Poffeffion  ab  initio.  Roll.  Trial, 

553-  s.  554.  r. 

Tr^pafs.  Trelpals  cannot  be   maintained  againft  him 

who  pomes  by  the  Goods  lawfully,  as  by  the 
Plaintiff's  Delivery,  or  under  that,  or  by  Act 
in  Law,  6fr.    r.  ne.     But  Trefpafs  lies 

againft  Tenant  a:  Will,  or  him  that  I  lend  my 
Goods  to,  who  deftroys  them  ;  for  thereby  the. 
Priviry  is  determined'  It  lies  againft  a  Miller 
for  taking  Toll  where  none  is  due ;  for  taking 
my  Servant  cut  of  my  Service  ;  for  refcuing  one 
taken  at  my  Suit  out  of  the  Bailiff's  Hands, 
for  the  Bailiff  is  my  Servant.  For  beating  my 
Wife  or  Servant,  per  quod,  t$c.  Not  againft 
him  that  J.  S.  fells  my  Horfe  to,  or  has  my 
Goods  from  the  Sheriff,  although  the  Sheriff 
took  them  wrongfully.  Roll.  Trial,  555,  556. 
h  lies  for  hunting  a  Fox,  &c.  in  my  Ground, 
Againft  Churchwardens,  who  ad  by  the  Jufti- 
ces  of  the  Peace's  Warrant,  if  the  Warrant  be 
not  good. 

For 
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For  digging  fo  near  my  Ground  char  it  fell 

0  the  Defendant's  Pit :  Hue  noc  that  my  Houfe 
fell  into  the  Pit,  for  it  was  my  Faulc  to  build 
To  near  another  Man's  Ground  :  For  entring  my 
•Ground,  to  take  out  his  Falcon,  which  flew 
thither  after  Game.  For  killing  my  Tumbler 
in  his  Warren. 

The  Defendant  may  prevail  on  Not  guilty 
in  Trefpafs,  by  making  Title  to  the  Land. 
Gilb.  haw  of  Evid.  242. 

£>u.  By  making  Title  to  the  Profits.  Ibid. 
242,  3. 

Although  I  fell  the  Goods,  it  lies  for  a  Tref-  Time, 
pafs    done    before.     Tender    of   fufficient  A- 
mends   before  the  AcYion  brought,  is  a  good 
Bar  for  a  negligent  Trefpafs,  not  for  a  volun-  Bar, 
tary  one. 

If  a  Man  enter  into  a  Place  by  Authority  jb  initio. 
of  Law,  and  abufe  this  Authority,  he  is  a  Roll.  Trial, 
Trefpaffer  ab  initio,  for  his  firft  Entry  (hall  be  56l«  G- 
intended  for  this  Purpofe.  As  if  the  Leflbr 
enter  to  view  Wafle,  and  (lay  all  Night.  If 
the  King's  Purveyor  fells  my  Goods.  If  the 
Searcher  abufes  my  Stuff.  If  a  Man  will  (tay 
in  a  Tavern  all  Night.  If  he  detains  a  Di- 
ftrefs  after  Amends  tendred  before  impounding. 
Jf  a  Bailiff  refufe  Bail,  Trefpafs  doth  not  lie 
againft  him  ab  initio,  but  Cafe  ;  for  the  Sheriff 
or  Under-Sheriff,  not  he,  ought  to  take  Bail ; 
not  againft  the  Party  nor  Bailiff,  or  Perfon  in 
Aid,  if  the  Sheriff  doth  not  return  his  Writ  of 
Latitat,  or  makes  a  falfe  Return  ;  but  it  doth 
againft  the  Sheriff:  So  of  an  Officer  of  an  in- 
ferior Court. 

If  the  Lord  work  an  Eftray,  Diftrefs,  f$t. 
or  Executors  find  a  Bond  and  cancel  it,  think- 
ing it  was  difcharged,  and  it  was  not;  they  are 

Vol.  II.  P  Trefpaffers     , 
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Trefpafiers  ab  initio \  although  they  came  law- 
fully to  the  PofTeffion  at  fir  ft.     Roll.  Tit.  Tref- 
pafs, 563. 
Lunatick.  The  Lunatick  (and  not  the  Perfon  to  whom 

he  is  commitred)  mud  bring  the  A&ion  in  his 
Name  for  a  Trefpafs  done  in  the  Land.  BrownL 
1  Part  196. 
In  Trefpafs         In  Trefpafs  quare  Claufum  fregit,  Not  guilty 
on  Not  guilty  was    pleaded  ;    and    on   Trial    the    Defendant 
ctnr^fg^1  £ave  Evidence>  /hat  it    w*s    in   a  Highway. 
Evidence  that  &  Per  Cur\  It    is   a    fpecial  Juftification,  and 
the  Place  was  ought  not  to  be  allowed  to  be  given  in  Evi- 
a  Highway,    dence  on  the  General  IiTue.     Holt  /aid,  in  Cafe 
for   difturbing  the  Plaintiff  of  his  Common: 
Upon  Not  guilty  pleaded,  he  had  known  the 
Defendant  permitted  to  give  in  Evidence,  That 
he  had  a  Right  to  Common  there,  but  he   ne- 
ver thought  it  right,  and  had  never  allowed  it. 
Wat  [on  verfus  Sparks,  Salk.  2S7.  antea. 

In  Trefpafs  for  digging  a  Hole  in  the  Way, 
whereby  his  Horfe  fell  in,  &c.  the  Plaintiff 
mud  prove  the  Way,  and  that  the  Defendant 
dug  the  Hole.  Gilb.  L.  of  Evid.  241. 

If  a  Man  be  proved  dead,  when  it  is  declared 
he  affumed,  Proof  of  a  Promife  at  another  Day, 
is  good  ;  but  in  Trefpafs,  Proof  of  his  Death 
on  the  Day  difcharges  the  Action.  Gilb.  L.  of 
Evid.  241,  242. 

Note-,  That  if  upon  Evidevce  it  falls  out, 
the  Trefpafs  was  done  before  the  Action 
brought,   it  fuffices.  Gilb.  L.  of  Evid.  241. 


Of 
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Of  Evidence  in  Affault. 

In  Trefpafs  of  Affault,  Battery,  and  Wound- 
ing, the  Defendant  pleaded  the  PJaintiff  began 
firft,  and  the  Stroke  he  received,  whereby  he 
Joft  his  Eye,  was  on  his  own  Affaulr,  and  in 
Defence  of  the  Defendant  -,  and  on  Trial  at 
Bar,  now  by  Evidence  it  appeared,  the  Plain- 
tiff threatned  the  Defendant,  and  faid,  Were 
it  not  Affize  Time,  he  would  tell  him  more 
of  his  Mind,  which  was  faid,  bending  his  Fift, 
and  with  his  Hand  on  his  Sword:  Yet,  Per 
Cur.  This  is  no  Affault,  as  it  would  be  with- 
out that  Declaration  :  But  it  was  farther  fworn, 
that  the  Plaintiff  with  his  Elbow  punched  the 
Defendant;  which,  if  done  in  earned  Difcourfe, 
and  not  with  Intention  of  Violence,  is  no  Af- 
fault,  nor  then  is  it  a  Juftification  of  Battery  af- 
ter a  Retreat ;  as  Phineas  Andrew's  Cafe  :  And 
the  Jury,  not  believing  the  Defendant,  found 
for  the  Plaintiff,  and  gave  500/.  Damages. 
Vin.  Abr.  Tit.  Evid.  85.  pi  i.  cites  2  Keb.  545. 
pi  13.  M  21  Car.  2.  B.  R.  Turbervile  verfus 
Savage. 

In  Action  of  Battery,  which  was  laid  in  the 
Declaration  to  be  1 8th  Day  of  February  1621. 
Defendant  pleaded  Son  Affault  demefne^  &c.  and 
Iffue  upon  that,  and  the  Defendant  proved 
an  Affault  by  the  Plaintiff,  but  at  another  Day, 
and  ruled  that  this  does  nor  prove  this  IfTue  for 
the  Defendant*  bccaufe  the  Juftification  fhall 
refer  to  the  Time  laid  in  the  Declaration,  if 
the  Defendant  do  nor  difference  the  Times  in 
his  Plea  •,  and  in  fuch  Cafe,  when  the  Defen- 
dant intends  to  fhew  the  Affault  was  at  ano- 
ther Day  and  Place,  he  fhall  fhew  that  fuch  a 
P  2  Day 


552  Of  Evidence  in  Affauli.     Ch .  1 5. 

Day  before  that  in  the  Declaration,  as  here,  8th 
February  1  the  Plaintiff  did  affault  him,  and 
would  have  beaten  him  •,  and  traverfe  the  Day 
in  the  Declaration.  Vin.  Abr.  Tit.  Evid.  86. 
pi.  2.  cites  Clayt.  no.  pi.  187.  March  24 
Car.  Turner  Serjeant,  Judge  of  Aflize,  Hard- 
caftle  v.  Lockwood. 

But  fee  in  the  Cafe  of  an  Officer  who  is  not 
tied  up  to  fpecial  Pleading;  it  feems  he,  upon 
Not  guilty,  may  vary  in  his  Evidence,  to  juftify 
from  the  Time  in  the  Declaration,  &c.  Quod 
Nota  ;  and  the  Prejudice  may  come  to  the 
Plaintiff's  being  unprovided  perhaps  in  fuch 
Cafe  to  a  Reply ;  whereas  when  the  Matter 
pleaded  is  brought  to  a  fpecial  Iifue,  he  knows 
his  Work,  &c.  24  Car.  Hardcaftle  ver.  Lock- 
wood,   Clayt.  no.  Vin.  Abr.  86.  p.  3. 

Concerning  Belief. 

It  is  no  Satisfaclion  for  a  Witnfes  to  fayy  that 
he  thinks  or  perfuades  himfelf  and  this  for  two 
Reafons,  by  Coke,  i(r,  Becaufe  the  Judge  is  to 
give  abfolute  Sentence,  and  ought  to  have  more 
Ground  than  Thinking.  2dly,  That  Judges,  as 
Judges,  are  always  to  give  Judgment  fecundum 
allegata  et  probata,  notwithftanding  that  pri- 
vate Perfons  think  otherwife.  Vin.  Abr.  Title 
Evid.  86.  cites  By.  53.  b.  Marg.  pi.  15.  Mich. 
j  9  Jac.  in  the  Siar- Chamber.  Adams  verfus 
Canon. 
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Of  Evidence  in  Trover. 

In  Trover  two  Things  ought  to  be  proved.  Trover, 
the  Property  and  the  Converfion. 

Upon  Not  guilty  in  Trover  and  Converfion, 
a  Demand  and  Denial  of  the  Goods,  is  good 
Evidence  of  the  Converfion  (a) ;  but  when  the 
Goods  come  to  the  Defendant  by  Trover,  there 
muft  be  an  actual  Demand  and  Denial.  Plow. 
1 4.  lib.  10.  $J .  Cro.  1  Parr,  ult.  pub.  495.  Hob. 
187.  Moor  460.  Abridg.  Roll.  5.  Gilb.  L.  of 
Evid.  260,   261. 

In  Trover  for  Corn  to  prove  a  Converfion, 
it  was  proved  that  Plaintiff  demanded  Satif- 
faction  for  the  Corn;  and  held  good  Evi- 
dence, tho'  the  Corn  itfelf  was  not  demanded. 
Clayton  122. 

Upon  Not  guilty  in  Trover,  the  Defendant 
may  give  in  Evidence,  That  the  Goods  were 
pawned  to  him  for  10/.  that  he  diftrained 
them  for  Rent  or  Damage-feafant :  That  as 
Sheriff,  he  levied  them  upon  Execution,  or 
that  he  took  them  as  Tithes  fevered.  Cro. 
1  Part  157.  3  Part  435.  Hob.  187.  A  De- 
mand and  Denial  of  the  Goods  is  Evidence  of 
a  Converfion. 

If  Trover  be  for  bare  Money,  a  Requeft 
and  Denial  is  fo  ftrong  a  Prefumption  of  Con- 
verfion, that  nothing  can  be  proved  to  the  con- 
trary •,  but  if  it  be  for  Money  in  a  Bag  it  is  not 
conclufive  Evidence.    Gilb.  L.  of  Evid.  262. 

{a)  If  an  unjuft  taking  of  Goods  be  proved,  this  is  good 
Proof  of  a  Converfion,  though  there  be  no  Proof  of  a 
Demand  and  Refufal.     Gilb.  L.  of  Evict.  266. 

In  Trover,  Defendant  cannot  give  a  Releafe  in  Evi- 
dence, but  he  ought  to  have  pleaded  it.  E.  10  W.  3. 
B.  R.  Kingjion  v.  Read,  at  Guildhall.     Comb.  473. 

P  3  In 
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In  Trover  an  a&ual  tortious  taking  of  the 
Goods  was  proved ;  and  held  good  Evidence 
without  proving  a  Demand,  for  that  is  an 
adtual  Converfion  •,  but  contra  where  the  Goods 
are  found,  there  a  Demand  mull  be  proved, 
i  Sid.  264.     Brewen  verfus  Roe. 

Trover  of  five  Kine;  on  Not  guilty  a  Special 
Verditf:  was  found,  That  B.  was  poffeffed  of 
thefe  five  Kine,  and  put  them  to  pafture  with 
the  Defendant,  and  agreed  to  pay  one  Shilling 
a  Week  for  each,  as  long  as  they  continued  at 
Pafture ;  that  afterwards  B.  fold  them  to  the 
Plaintiff,  who  demanded  them  of  Defendant, 
who  refufed  to  deliver  them,  unlefs  Plaintiff 
would  pay  for  the  Paflurage,  which  came  to 
10/.  and  held  this  Denial  a  Converfion;  for 
he  cannot  detain  the  Cattle  againft  him  that 
brought  them,  till  the  10/.  paid,  but  is  drove 
to  his  A6tion  againft  him  that  put  them  there ; 
and  is  not  like  the  Cafe  of  an  Inn-keeper  or 
Taylor,  who  may  detain  till  paid.  Cro.  Car. 
271. 

In  Trover  it  was  held,  per  Holt,  C.  J.  at 
Nifi  prius,  That  a  Demand  and  Refufal  is  an 
aftual  Converfion,  and  not  only  Evidence  of  a 
Converfion  ;  and  tho'  the  Plaintiff  on  a  fubfe- 
quent  Tender  refufed  to  take  them,  yet  held, 
that  the  A&ion  lay ;  nay,  if  on  fuch  Tender 
the  Plaintiff  had  taken  the  Goods,  an  A&ion 
would  have  Jain  on  the  former  Converfion; 
and  his  having  the  Goods  again,  would  only 
have  gone  in  Mitigation  of  Damages.  6  Mod. 
212. 

The  Citizens  of  London  gave  in  Evidence,  on 
Not  guilty  in  Trover,  their  Cuftom  to  take 
Holl.    W.  Jones  240. 

In 


Ch.  15.     Of  Evidence  in  Trover.  $$$ 

In  Trover,  on  Not  guilty  the  Defendant 
gave  in  Evidence,  That  the  Goods  were  taken 
and  fold  by  Virtue  of  a  CommirTion  of  Sewers ; 
and  held  it  might  well  be  given  in  Evidence. 
Alleyn  92. 

In  Trover  for  an  Horfe  proved  of  1 5  /.  Va- 
lue, the  Jury  gave  but  3/.  Damages,  upon 
Miftake,  they  thinking  that  the  Plaintiff  had 
his  Horfe  again. 

Per  Wadh.  Wyn&ham,  If  the  Jury  had  not 
been  gone,  they  fhould  have  mended  their 
Verdict  •,  but  a  new  Action  of  Trover  lies  for 
Damages  for  the  Horfe,  in  which  the  Jury 
(hall  prove  the  3  /.  given  was  only  for  the 
Converfion,  not  the  Value  of  the  Horfe  ;  and 
by  him,  Trover  lies  for  Goods  in  the  Plaintiff's 
Poffeffion,  to  recover  Damages  for  the  Conver- 
fion only.  *  Tyndal  verfus  Jolliffe,  Norf.  Lent 
Affixes  1660. 

The  Abufe  of  an  Horfe  lent  is  no  Evidence 
in  Trover  •,  but  if  a  Man  lends  his  Horfe  to 
go  to  York,  and  he  goes  to  Carlifle,  this  Evi- 
dence will  maintain  Trover.  Gilb.  L.  of  Evid. 
265. 

In  Trover  by  Adminiftrator,  where  the 
Converfion  was  in  the  Time  of  the  Intestate* 
the  Plaintiff  muft  (hew  the  Letters  of  Admini- 
ftration  •,  contr.  where  the  Converfion  was  after 
his  Death.  Per  Hale,  Norf.  Summer  Affixes 
1660. 

If  an  Eftray  be  claimed  within  the  Year  and 
the  Day,  &c.  .and  the  Lord  refufes  to  deliver 
it  ;  Trover  lies,  though  the  Keeping  is  not  paid 
for,  and  the  Lord  fays,  he  detains  for  the  fame  -, 
for  the  Lord  cannot  detain  for  the  Meat,  &c. 
but  mud  bring  his  Action.  Per  Moretcn  Ju- 
flice,  Lent  Affixes  Norf,  166 7.  Bend  verfus 
P  4  Pafton* 
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Pafton,  Qu<ere.  Vide  Bent.  Tir.  Trefpafs ;  per 
Wyyidham  cont.  and  I  think  is  Law,  vide  Roll. 
Tic.  Eftray,  889. 

At  the  dime  Affizes  Daniel  verfus  Berney,  by 
Morelon  Juftice,  Proclamation  may  be  made  of 
an  Ettray  by  any  Perfon,  and  it  is  not  necef- 
fary  that  it  mould  be  made  by  the  Bell-man  or 
any  other  Officer.  Vide  Co.  Entries  170.  Bar- 
ber verfus  Faucet.  In  Trover,  Kibe  was  joined 
on  Tender  of  Amends  for  Keeping,  fcfa  and 
Verdicl  pro  Plaintiff,  and  Judgment. 

Note;  I  find  Precedents,  that  in  Trover  the 
Matter  of  an  Eftray  may  be  pleaded  fpecially, 
or  given   in  Evidence  on  Not  guilty. 

Trover  for  Goods  5  the  Defendant  pleads  a 
Sale  in  Market  Overt;  and  held  ill,  becaufe 
it  amounted  to  the  General  IfTue.  Cro.  lac. 
165. 

Where  the  Defendant  has  a  general  Property, 
he  may  give  it  in  Evidence  on  the  General  IfTue. 
Gilb.  L.  of  Evid.  263. 

Trover,  for  Loads  of  Corn  •,  the  Defendant 
juftifies,  and  infitles  himfelf  to  them  as  Tithes 
fevered  ;  and  held  ill,  becaufe  it  amounted  to 
the  General  Iifue,  that  being  (hewn  for  Caufe 
of  Demurrer.    Cro.  Car.  15-7.. 

Trover  for  an  Horfe  ;  Defendant  pleads  that 
he  was  a  Common  Inn- keeper,  that  he  took  the 
Horfe  at  Livery,  and  he  died ;  and  held  an  ill 
Plea  becaufe  it  amounted  to  the  General  IfTue. 
1  Roll.  Rep.  22. 

Trover  by  the  Executor  of  J.  S.  the  Defen- 
dant pleads  that  J.  S.  died  Inteftatc,  that  Ad- 
miniftration  was  granted  to  A.  who  fold  the 
Goods  to  Defendant;  and  on  Demurrer  held 
ill,  as  amounting  to  the  General  Iffue.  1  Keb. 
318. 

4  In 
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In  Trover  for  Jewels,  it  was  faid  by  Twifden 
iJiere  is  no  Plea  in  Trover  hue  a  Releafe,  or  Not 
guilty,  every  fpecial  Plea  in  Juftificauon  being 
buc  tantamount.    1  Keb.  305. 

Oats  were  taken  from  the  Owner,  and  car- 
Tied  to  a  Miller  to  make  into  Oat-meal ;  and 
before  it  was  done,  the  Owner  prohibits  the 
Miller,  6?tr.  and  demanded  the  Oats,  who  not- 
withstanding made  them  into  Oat-meal.  Per 
Berkley,  it  is  a  Converfion  in  the  Miller,  1638. 
Clayton  57.     Holfworth'sQafc. 

On  Non  Cul.  the  Defendant  gave  in  Evi- 
dence a  Seizure  of  Goods  foreign  bought  and 
foreign  fold.  Per  Cultom  of  Lynn ,  Norf.  good, 
per  Hale,  Norf.  Sum.  Affixes  1668.  Harwich 
verfus  dwells. 

In  Trover  againft  Huiband  and  Wife,  the 
Proving  the  Goods  in  the  Poffeflion  of  the  Huf- 
band  and  Wife  is  fufficient.  Gilb.  L.  of  Evid. 
259,  260. 

A  Man  lends  his  Horfe  to  a  fpecial  Purpofe, 
the  Bailee  abufes  the  Horfe,  and  over-works 
him,  then  the  Lender  takevthe  Horfe  again. 
Per  Hugh  Wyndham  Juftice,  Lent  Ajf.  Bucks  ^ 
Trover  lies  not.     Ccnftabls's  Cafe.  Trover. 

Aclual  prifel  eft  bone  Evidence  de  prover  Con- 
verfion  fans  demand.  Sid.  264. 

In  Trover  for  Goods,    the  Proof  depended 
on  a  Fieri  facias,  and  Venditioni  exponas,  which  Record, 
could   not  be  found  on  Record,  "and  admitted 
to  be  proved  in  Evidence.  Hardres's  Rep.  323, 

324- 

A  Seizure  and  Condemnation  in  the  Exche-  Trover. 
quer  of  forfeited  Goods,  may  be  given   in  Evi  Trefpafs. 
dehce  upon  Not  guilty  in  Trover,  but  it  mud  '/ide  R°M* 

1  Fart  i,  2. 
A  Cuftom  pleaded  in  Trover  to  take  Corn  to  repair  a  Bridge,  and  Cio. 
Eliz,  433,  and  262.     Promife. 

be 


55%  Of  Evidence  in  Trover.     Ch.ir, 

be  pleaded  in  Trefpafs.  In  Trover  of  a  Horfe, 
that  he  is  a  common  Hoftler,  and  that  the  Horfe 
was  put  to  him  at  Livery  and  died,  is  good 
upon  Not  guilty.     Roll,    i  Part  22. 

Per  Bodderidge,  In  Trover  and  Converfion  j 
of  Goods,  if  the  Defendant  derive  a  Title  from  1 
a  Stranger,  this  amounts  to  the  General  Iffue  j  ; 
otherwife   if   from   the  Plaintiff.     Latch  186. 
And  Bailment  of  the  Goods  to  deliver  to  ano- 
ther, and  Delivery  accordingly,  amounts  to  the 
General  Iffue,  and  may  be  given  in  Evidence 
upon  it.     Bulft.  3  Part  209. 
Troveragainit      If  a  Carrier  lcfe  Goods,  a   fpecial  Action  of 
a  Carrier.       the  Cafe    lies  againft   him,    but  not   Trover, 
Roll.  Abr.  6.  fo  of  a  common  Carrier  by  Boat. 
Noy  114. 

U  Goods  be  delivered  by  the  Owner  to  A 
to  keep,  and  he  converts  them  to  his  own 
Ufe,  this  is  fufficient  Evidence  of  a  Trover. 
Gilb.  Law  of  Evid.  260. 

oft Trot    ^  Brown  ver("s  a*«.  «**  7  A.  B.  R.  In 

\n  Middle/ex,  .lrover  UP™  Not  guilty  pleaded,  it  appeared 
and  Proof  of  m  Evidence,  that  the  Defendant  was  Te- 
oneinA*Z*»4nant  by  the  Coureefy  of  Lands  in  Ireland,  and 
good.  had  cut  down  and   fold  the  Trees  off  the  fi- 

liate, and  that  the  Reverfion  belonged  to  the 
Plaintiff,  and  two  others  in  Coparcenary: 
Upon  a  Cafe  made  for  the  Opinion  of  the 
Court,  it  was  refolved,  That  in  local  Actions, 
as  in  Trefpafs  quare  Claufum  /regit,  the  Plain- 
tiff cannot  prove  a  Trefpafs  but  where  he  lays 
it,  nor  lay  it  in  any  other  Place  but  where  it 
is  ;  but  it  is  otherwife  in  Actions  tranfitory,  as 
Trover ;  Ergo  here  he  may  lay  the  Conver- 
fion here,  and  prove  it  in  Ireland,  Vide  Stile  331, 
One  Joint-     2*  °ne  Jointenant  or  Tenant  in  Common  or 

tenant  cannot  bring  Trover  againft  his  Companion,  but  may  againft  a 
Stranger,  and  it  is  only  pleadable  in  Abatement, 

Parcener 


I 
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Parcener,  cannot  bring  Trover  againft  ano- 
ther •,  if  he  does,  it  is  good  Evidence  upon 
Not  guilty:  But  if  one  Joint-tenant  brings 
Trover  againft  a  Stranger,  in  that  Cafe  the 
Defendant  may  plead  it  in  Abatement,  but 
cannot  take  Advantage  of  it  in  Evidence. 
2  Lev.  113.    Cro.  Eliz.  554.    Salk.  290. 

In  Trover  upon  Evidence  at  a  Trial  before  sentence  of 
Holt  Chief  Juftice,  at  the  Sittings  in  Middle/ex,  the  Spiritual 
the  Cafe  was,  The  Plaintiff  proved  the  Goods  Court,  hi 
to  be  in  his  PofTeffion,  and  to  be  taken  away  Jj^jjg1 
by   the   Defendant.      The  Defendant   (hewed  diaio^  is 
that  thefe   were  the  Goods  of  Jane  Blackbam  conclufive 
in  her  Life-time,  and  that  the  Defendant  had  Evidence  in 
taken  out  Letters   of  Adminiftration    to  her,  ™J™^m 
and  fo  was  intitled  to  the  Goods :  Upon    this  wife  'of  a 
the  Plaintiff  proved,  that   fome  few  Days   be-  collateral 
fore  her  Death    flie    was   actually   married  to  Matter. 
him:  And  in  Aniwer  to  that  it  was  infilled, 
That  the  Spiritual  Court  had  determined    the 
Right  to  be  in   the  Defendant ;  for  they  could 
not    have  granted  Adminiftration   to   the  De- 
fendant,   but    upon    fuppofmg   there  was    no 
fuch  Marriage,  and   that   this  Sentence  being 
of  a   Marriage    within  their   Jurifdiction,  was 
conclufive,    and    could    not    be    gain-fay'd    in 
Evidence.     Et  per  Holt  Chief  Juftice,  A  Mat- 
ter which    has   been    directly   determined,  by 
their  Sentence,  cannot    be   gain-fay'd.     Their 
Sentence   is  conclufive  in   fuch  Cafes,  and  no 
Evidence  (hall  be  admitted  to  prove  the  con- 
trary, but   that  is  to  be  intended  only  in  the 
Point  directly  tried  ;    otherwife  it  is  if  a  col- 
lateral  Matter    is  collected    or    inferred   from 
their  Sentence  ;    as  in    this  Cafe,  becaufe  the 
Adminiftration    is  granted  to  the  Defendant, 
therefore  they  infer  that  thc.Plaiiuiff  was  not 

.    the 
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the  Inteftate's  Hufband,  as  he  could   not  have  I 
been  taken  to  be,  if  the  Point  there  tried  had 
been  married  or  notmarried,  and  their  Sentence  \ 
had  been,  Not  married.  Salt  290.     Blackham's 
Cafe. 

Trover  for  Million  Lottery  Tickers;  in  Evi- 
dence  it  appeared  that  the  Plaintiff  gave  the  : 
Tickets  in  Queftion  to  a  Goldfmith  to  receive  \ 
the  Money  due  on  them  •,  and  that   this  Gold- 
fmith   had  received  Tickets  of  the  Defendant,  , 
and  given  a  Nore  to  pay  him  fo  many  Tickets,  ', 
and  that  the  Plaintiffs  Tickets  were  delivered 
to  the  Defendant  by  the  Goldfmith  on  this  Note. 
Held  by  Holt  Ch.  J.  at  Nifi  priusy  that  Plain- * 
tiff  ought  to  recover,  for  that  the  Goldfmith's 
having  Tickets   of  both  Plaintiff  and  Defen- 
dant, and  delivering  the  Plaintiff's  to  the  De- 
fendant was  no  Change   of  the  Property ;  for 
tho'  the  Goldfmith    had  Power   to  receive  the 
Money,  he  had  no  Power  to  change  the  Tickets.  \ 
1  Salk.  283.  Ford  verfus  Hopkins. 

If  the  Nature  of  the  Thing  be  altered,  this 
is  good  Evidence  of  a  Converfion,  but  not  of 
a  Writ  of  Detinue.     Gilb.  Law  of  Evid.  264. 

Note  -,  fn  Trover  the  Plaintiff  muft  prove 
Property,  but  not  in  Trefpafs.  Gilb.  Law  of 
Evid.  268. 

Of  Demurrers    upon  Evidence. 

Middleton  againft  Baker,  Cro.  Eliz.  42.  f.  751. 
In  Eje&ment,  it  was  held  by  all  the  Court 
upon  Evidence  to  a  Jury,  that  if  the  Plain- 
tiff give  in  Evidence  any  Matter  in  Writing 
or  Record,  or  a  Sentence  in  the  Spiritual 
Court,  (as  it  was  in  this  Cafe)  and  the  De- 
fendant offers  to  demur  thereupon,  the  Plain- 
tiff 
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tiff  ought  to  join  in  the  Demurrer,  or  wave 
the  Evidence,  becaufe  the  Defendant  (hall 
not  be  compelled  to  put  Matter  of  Difficulty 
to  lay  Gens^  and  becaufe  there  cannot  be  any 
Variance  of  a  Matter  in  Writing.  But  if  either 
Party  offer  to  demur  upon  any  Evidence  given 
by  Witnefs,  the  o:her,  unlefs  he  pleafeth, 
(hall  not  be  compelled  to  join,  becaufe  the 
Credit  of  the  Teftimony  is  to  be  examined 
by  a  Jury,  and  the  Evidence  is  incertain,  and 
may  be  inforced  more  or  lefs ;  but  both  Par- 
ties may  agree  to  join  in  Demurrer  upon  fuch 
Evidence.  And  in  the  Queen's  Cafe,  the 
other  Party  may  not  demur  upon  Evidence 
fliewn  in  Writing  or  Record  for  the  Queen, 
j  unlefs  the  Queen's  Council  will  thereto  affent ; 
but  the  Court  in  fuch  Cafe  (hall  charge  the 
Jury  to  find  the  Matter  fpecially,  as  appears 
24  H.  8.  Dyer  53.  But  this  is  by  Prerogative. 
Vide  Lib.  4.  104.  the  fame  Cafe,  and  1  Inft* 
72.  where  my  Lord  Coke  fays,  If  the  Plaintiff 
jn  Evidence"  (hew  any  Matter  of  Record,  or 
Deeds,  or  Writings,  or  any  Sentence  in  the 
Ecclefiaftical  Court,  or  other  Matter  of  Evi- 
dence by  Teftimony  of  Witneffes,  or  other- 
wife,  whereupon  Doubt  in  Law  arifeth,  and 
the  Defendant  offer  to  demur  in  Law  there- 
upon, the  Plaintiff  cannot  refufe  to  join  in 
Demurrer,  no  more  than  in  a  Demurrer  upon 
a  Count,  Replication,  65V.  and  fo  t  Converfo 
may  the  Plaintiff  demur  in  Law,  upon  the 
Evidence  of  the  Defendant,  but  the  King's 
Council  (hail  not  be  inforced  to  join  in  De-  joinder  in 
murrer ;  but  in  that  Cafe  the  Court  may  di-  Demurrer, 
reel:  the  Jury  to  find  the  fpecial  Matter.  So 
that  the  feveral  Sorts  of  Evidence  make  no 

Difference 
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Difference  as  to  the  joining  in  Demurrer.    W 
Parr,  Lecn.  206, 

Darrofe  againft  Newiott,  Cro.  4  CV.  /.  143. 
In  Error  of  a  Judgment  in  Bridgwater,  the 
Error  affigncd  was,  for  that,  in  an  Action  up- 
on the  Cafe  fur  Affumpfit,  the  Parties  being 
at  IlTue,  a  Demurrer  was  joined  upon  the  Evi- 
dence, and  thereupon  the  Jury  difcharged,  and 
afterwards  Judgment  was  given  for  the  Plain- 
tiff, and  a  Writ  of  Inquiry  of  Damages  award- 
ed, and  Damages  found,  and  Judgment  there- 
upon ;  where  the  Jurors  which  came  to  find 
the  [flue,  although  by  the  Demurrer  they  were 
difcharged  of  the  Iflue,  yet  ought  to  have  af- 
fefTed  Damages  conditionally,  if  Judgment 
fhould  be  given  for  the  Plaintiff  And  in  Proof 
thereof,  was  cited  Newis  and  Scbalaftica's 
Cafe,  Flo.  Com.  f.  408.  and  the  old  Book  of 
Entries,  feV.  And  it  was  faid  by  the  Court, 
if  thefe  Precedents  be  good  Law,  then  it  may 
be  inquired  of  by  the  fame  Jury  conditionally : 
But  it  may  be  as  well  inquired  of  by  a  Writ  of 
Inquiry  of  Damages,  when  the  Demurrer  is 
determined,  and  the  molt  ufual  Courfe  is, 
Note;  He  that  when  there  is  a  Demurrer  upon  Evidence,  to 
demurs  upon    difcharge  the  Jury,  without  more  Inquiry.  But 

fdtlts^the  3S  my  Lord  Chicf  Baron  Moniaiue  held  at  *he 
EvTdenceto  Affizes  in  Cambridgfhire,  161 2,  it  may  be  one 
be  true.  Way  or  other. 

In  the  Afllze  by  R.  Newis  and  Schclaftica  his 
Wife  againft  Lark  and  Hunt,  which  was  ta- 
ken by  Default ;  the  Precedent  in  Plow  J. 
Com.  as  to  this  Matter  runs  thus, 

6  Recogn*  Affifx  prasd*  cxacti  venerunt  qui 
6  ad  veruatem  de  prasmiflis  dicend'  elecli  triati 

*  &  jurati 
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«  &  jurati   fuerunt  fuper  quo  Willielmus  Ben- 

J  /<?wj  Servicns  ad  legem  de  confilio  praediclo- 

€  rum  R.  &  Scholajlic*  in  manurentione  Affifae 

1  praedicY  coram  Juftic'  Dom'  Reg'  de  Banc' 

I  hie   in  evident*  Recogn'   Affife  pr«d*  dixit 

0  quod  diu  ante  diem  impetrarionis  Affifae  praed' 

*  qgidam  H.  Clark  fuit  feifnus,  &c.  Et  coudi- 

1  dit  teftamentum  &  uhimam  voluntatem  fuam 

*  in  fcriptis   inter   alia  unde  para  inde  in   hiis 

*  Anglicis  verbis  fequitur  videlicet  [Alfo  this  is 
«  the  laft  Will  and  Teftament  of  me  the  /aid 
«  Henry  Clark,  for  and  concerning,  &c]  Ec 
\  ulterius  idem  Serviens  ad  legem  ex  parte  praed' 
«  R.  &  S.  dedic    in  evident*  eifdem  Reccgnit* 

*  quod,  &c.     Quorum  praetextu  idem  Servi- 

*  ens  ad  legem  exigit  quod  iidem  Recogn' 
4  Affifae  praed'  Aflifam  praed'  de  tenementis  prae- 

*  diet'  cum  pertin'  in  vifu,  &c.  pro  parte  ipfo- 
«  rum  R.  &  S.  triari  &  comparere  debeanr, 

*  &c.  Et  veredictum  fuum  dare  debent  quod 

*  praed'  W.  Lark  &  J.  Hunt  dittos  R.  &  S.  de 
«  tenementis  praed'    cum  pertin'  in   vifu,  &c. 

*  diffeifiveranr,  &c. 

<  Et  praed'  W.  Lark  &  J.  H.  in  propriis 
«  perfonis  fuis  die'  quod  evident'  &  allegation' 
«  praedift'  ex  parte  praed'  R.  &  S.  fuperius  al- 
4  legat'  minus  fufficien'  in  lege  exiftunt  ad 
■  manuten'  Aflifam  praed'  ad  quos  ipfi  necefie 

*  non  habenc  nee  per  legem  terras  tenentur  re- 

*  fpondere  unde  pro  defe&u  fufficient'  Evident' 

*  in  hac  parte  pet'  Judicium  quod  Juratores 
c  praed'  de  veredicto  fuo   in  praemiflis  dicend' 

*  exonerentur,  &c.  Et  quod   praed'  R.  N.  & 

*  S.  ab  Aflifa  fua  praed'  habend'  praecludan- 

*  tur,  &c. 

«  Et 
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*  Et  prasd'  R.  &  S.  dicant  quod  ex  quo  ip(j 
fufficien'    materiam    in    manutentione  Afiife. 
prasd'  in  Evident' recognit'  prasd'oftend'quam 
quidem  materiam  prsd'  W.  L#rk  &  J.  Hunt 
non  dedicunt  nee    ad  earn  aiiqualu'  refpond* 
petunt  Judicium  &  quod  iidem  Jurator'  inde 
exonerentur,  &  quod   prasd'  W.  &  J.  de  Af- 
fifa  ilia  convincawur,  &c.  Super  quo  did'  eft 
Recogn'  prsd'   quod    inquir'   quae   dampna 
prasd'  i7?.  &  S.  fuftinuei'  [am  occafione  diffei- 
finas  praedicl'  quam  pro  mifis  &  cuftagiis  fuis 
per  ipfos  circa  fectam  fuam  in  hac  parte  appoj 
Cn*  f]  conting*  Judicium  pro  iifdem  R.  &  S.  m' 
placito  prsed*  iuper  evidentias  praedicV  reddij 
Qui  quidem  recogn' dicunt  fupra  facram' fuural 
quod  fi  conting'  Judicium   in  placito  prsed*! 
pro  prasd'  R.  &  S.  fuper  Evidentias  praediaM 
reddi,  iidem  R.  &  S.  fuftinuer'  dampna  occa- 
fione  dififeifinas   praed'  ad   i^s.   4^.  &  pro 
mifis  &  cuftagiis  fuis  ad  20s.  Et  quia  Jufti- 
ciarn  hie  fe  advifare  volunt  de  &  fup'  prae- 
miffis  priufquam  judicium  inde  reddant,  dies 
datus  eft  panibus  praedidl*  &c. 


Note  •,  Several  Exceptions  were  taken  to  the 
Manner  of  giving  the  Evidence  •,  Firft,  For 
that  the  intire  Will  was  not  (hewed,  but  Parr, 
and  that  this  being  the  Foundation  of  the 
Evidence,  the  whole  Will  ought  to  have  beeo 
(hewed  ;  for  there  might  be  fome  other  Matter 
ofSubfta.nce,  as  a  Condition,  Limitation,  fc?c 
in  the  Parts  not  (hewed.  But  all  the  Juftices 
difallowed  this  Exception,  and  faid,  the  Party 
in  any  Title  or  Bar  needs  (hew  no  more  than 
what  makes  for  him.  As  in  an  A&  of  Parlia- 
ment, in  which  are  divers  Branches,  'tis  fuffi- 
cienc  to  (hew  that  Branch  which  fcrves  one's 


Purpofe 
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Purpofe,  and  not  like  the  Cafe  of  a  Fine  or 
Recovery  of  twenty  Acres,  where  I  muff  (hew 
the  whole  Record,  although  I  am  concerned 
but  in  one  Acre,  becaufe  the  Original  is  intire, 
and  fo  is  the  Record  grounded  upon  it.  See 
alfo  Fulmerjion  and  Stewart's  Caie,  Ph.  Com. 
102.  Another  Exception  was,  That  the  Fine 
was  not  (hewed  under  the  Seal  of  the  Court, 
or  the  Great  Seal,  but  one  Part  indented  of  the 
Chirograph  was  only  (hewn,  which  the  Jurors 
were  not  bound  to  believe,  becaufe  it  wanted 
a  Seal.  But  all  the  Juftices  were  againft  this, 
and  faid,  the  Jury  might  find  the  Fine-  of  their 
own  Knowledge,  without  the  (hewing  of  the 
Parties,  or  they  might  find  ic  upon  the  Credic 
of  any  Witnefs  that  had  feen  ir,  and  ihe  (hew- 
ing the  Part  indented,  is  the  ufual  Evidence  of 
a  Fine.  (Note  •,  A  Fine  indented,  and  not  ex- 
emplified under  Seal,  65V.  (hall  not  be  delivered 
to  the  Jury.  34  H.  6.  25.)  And  they  faid, 
becaufe  it  is  only  the  Inducement  of  the  Verity 
to  the  Jurors,  the  Party  could  not  demur  upon 
this  ;  for  the  Effedl  of  the  Matter  is,  that  there 
is  fuch  a  Fine  which  is  amongft  the  Records: 
And  this  is  the  Subftance  of  the  Matter,  and 
the  Part  of  the  Chirograph  is  nothing  but  rhe 
Image  of  the  Verity,  and  therefore  there  could 
be  no  Demurrer  upon  this. 

Another  Exception  was,  That  the  Recovery 
was  not  (hewed  under  Seal,  or  aj  lead  that  the 
Roll  of  this  ought  to  be  alledged  certainly  ;  but 
all  the  Court  (except  Harper)  anfwered,  That 
upon  the  General  IiTue,  the  Jury  mighr  find 
Things  that  proved  or  difproved  the  Stifin  or 
DifTeifin,  be  they  Matters  of  Record  or  pther- 
wife,  and  the  Jury  could  not  give  a  rightful 
Verdicl,  if  they  could  not  find  them  j  and  what- 

Vql.  II.  Q^  foever 
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foever  they  may  take  Conufance  of  themfclves. 

may  be  given  in  Evidence  by  Words,  or  Copies. 

or  other  Argument  of  the  Truth.  *Tis  true!* 
Style  22.  in  pleading,  a  Man  cannot  make  a  Title  by  Re- 
White  and  cord,  without  (hewing  the  fame  under  the 
Pindar's  Cafe.  Great  Seal  .   and  ;f  a  ReCQrd  be  pieaded  in  Bar| 

a  Day  may  be  given  to  bring  in  the  Record  un-i 
der  the  Great  Seal ;  but  fuch  Day  cannot  be 
given  to  bring  in  the  Record  upon  Evidence, 
but  the  finding  of  it  by  the  Jury  is  fufficient,' 
and  they  may  find  it  of  themfelves,  although  it 
be  not  (hewed  them  in  Evidence.  But  perhaps 
they  (hall  not  be  bound  upon  Pain  of  Attaint 
to  find  it,  if  it  be  not  (hewed  them  under  Seal  j 
but  neverthelefs  they  may  find  it,  and  they  do 
well  if  it  be  true.  And  by  the  fame  Reafon 
that  they  may  find  it,  they  may  take  Inftructioni 
of  ic  by  any  Circumftance,  which  induceth  the 
Vide  Roll.  Truth.  {Note ;  If  it  be  not  necefiary  to  (hew 
Tit.  Trial,  the  Record,  and  the  Jury  may  find  it  without  5 
687-  yet  'tis  not  fit  to  be  permitted  to  prove  it  in 

fuch  a  Manner,  without  (hewing  the  Record, 
or  a  true  Copy  of  it.)  And  the  Demurrer 
upon  Evidence  goes  to  the  Law  upon  the  Mat- 
ter, and  not  to  the  Verity,  which  is  admitted, 
and  the  Effect  in  Law  is  denied ;  for  if  the 
Party  will  not  confefs  the  Truth  of  the  Mat- 
ter given  in  Evidence,  then  he  ought  (o  to  fay, 
and  put  it  to  the  Jury  to  be  tried  ;  and  if  they, 
find  this,  where  it  is  falfe,  an  Attaint  lies  j  but! 
a  Demurrer  upon  Evidence  never  denies  the: 
Truth  of  the  Fact,  but  confefies  the  Fact,  andJ 
denies  the  Law  to  be  with  the  Party  whichi 
fhews  the  Fact. 

As  to  a  fourth  Exception,  for  Want  of  al- 
leging and  averring,  that  H.  Clark  had  not 
.any  other  Iffue  Male  than  John  and  F.  (upon 

a  Limitation 
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a  Limitation  of  a  Remainder  for  Want  of  Iffue 
Male  of  H.  C.  and  a  Title  made  to  the  Plain- 
tiff's Wife,  under  that  Limitation  ;)  the  fame 
Judges  anfwered,  Thac  which  the  Plaintiff  gave 
in  Evidence,  is  to  the  Intent  to  perfwade  the 
Jury  that  they  have  a  good  Title,  and  what 
they  fay  (hall  be  applied  as  they  intended  ;  and 
as  by  Prefumption,  no  Man  will  fay  any  Thing 
againft  himfelf,  fo  it  lies  on  the  other  Side  to 
(hew  what  is  againft  him  •,  and  although  in 
1  Pleading,  Certainty  ought  to  be  (hewed,  (to 
'which  the  other  Party  muft  anfwer,  and  upon 
'  which  the  Court  may  judge)  yet  in  Evidence, 
fo  great  and  exact  Certainty  is  not  requifne  ; 
for  the  Jury  may  found  their  Verdict,  (if  the 
Matter  be  ambiguous)  upon  what  is  mod  pro- 
bable, and  by  the  fame  Reafon  that  which  is 
moft  probable,  is  good  Evidence,  and  there- 
fore it  (hall  be  intended  that  H.  C.  had  no  other 
Iffue  Male,  becaufe  the  other  Party  did  not 
(hew  that  he  had. 

The  Precedent  of  a  Demurrer  upon  Evi- 
dence in  Reniger  and  Fcgajfa's  Cafe,  in  Plowd. 
Com.  f.  i.  In  an  Information  upon  a  Seizure 
of  Wood  imported,  the  Cuftoms  not  being  paid, 
nor  any  Agreement  made  with  the  Colleclor 
in  the  Exchequer,  where  the  Iffue  was,  whe- 
ther the  Defendant  made  an  Agreement  witli 
the  Collector  of  the  Subfiles  tor  the  Wood, 
according  to  the  Act,  &c.  or  not. 

*  Ideo  fiat  inde  inquif.  ac  pro  eo  quod  idem 

*  A.  Fogajj'a  eft  Alien'  natus  videl'  tapud  Civt- 
«  tatem   Portus   Portugalia    in    Portugdia    fub 

*  obedientia  prsed*  Portugal**  Regis  petit  medi- 

*  etatem  linguae  fuse,  &c.  A.  B.  E.  M.  R.  S. 

*  8cc.  qui  ad  veritatem  de  praerniffis  dicend' 

Q^2  *  ek&i 


*5- 
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*  elecli  triati  &  jurati  didus  A.  F.  in  manu- 
4  tcntione  exitus  praed'  fuperius  ad  patr'  jundi 

*  &  ad  proband'  exit*  ill'  pro  pane  ipfius  A. 
4  fore  verum  produxit  praed'  Tho.  Wells  Colled' 
4  Cuftom*  &  Subfid'  Domini  Regis   in  portu 

*  villas  Southampton  ac  J.  S.  adtunc   &  adhuc 

*  Clericum  five  fervient'  ipfius  Tbo.  Wells  in 
4  dido  Offic'  Colled'  praed'  nee  non  quendam 

*  J.  D.  Yeoman  ad  teftificand'  praemifia  in 
4  placito  ipfius  A.  fpec'  fore  vera.    Qui  quidem 

*  Tbo  Wells  examinatus  fup'  facram'  fuum  co- 
4  ram  Baronibus  hie  praeftitum  in  praemiffis  dicit 
4  quod,  &c.  [Here  recite  the  Evidence.] 

Demurrer,  '  Et  praed'  Attorn'  Dom'  Regis  pro  eodem 

1  Dom'  Rege  die'  quod  evidential  praed'  fupe- 

*  rius  dat'  minus  fufficien'  in  lege  exiftunt  ad< 

*  manutenend'  feu  proband'  exit'  pro  parte  Lpfl 

*  fius  A.  F.  fuperius  ad  patriam  jund'  unde  ob 

*  inefficient'  earundem  evident'  ac  ex  quo  per 

*  evidentias  illas  non  dedicitur  forisfadura  bo- 

*  norum  praed'  in  informatione  praed'  fpec'  idem 
4  Attorn'  Dom'  Regis  pro  ipfo  Dom*  Rege  pe- 

*  tit  Judicium  ac  quod  eadem  bona  remaneant 
■«  Domino  Regi  forisfada  juxta  formam  Statuti 

Joinder.         '  Praed.     Et  praed'  A.  F.  die'  quod  evidentias 

c  praed'  fuperius   ex    parte     ipfius  A.  F.    dat* 

*  fufficien'  in  lege  exiftunt  tarn  ad  manutenend* 

*  &  proband'  exit'  praed'  pro  parte  didi  A. 
4  F.  fuperius  ad  patriam  jund'  quam  ad  exclu- 
4  dend'  Dom  in'  Regem  de  aliqua  forisfadura 

*  bonor'  praed'  habend'  Ad  quas  praed'  Attorn* 

*  Domini  Regis  pro  ipfo  Dom'  Rege  minus  fuf- 
4  ficienter  refpondit  nee  aliquod  pro  ipfo  Rege 
4  allegavit  unde  idem  A.  pet'  Judicium  ac  quod 
4  praed'  bona  in  dida  informatione  fpec*  ei  rcli- 

'  berentur 
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*  bcrentur  quodque  ipfe  quoad  praemifia  ab  hac 

*  Curia  dimictatur.     Ideo  ad  Judicium. 

Note ;  In  this  Cafe,  the  Agreement  accord- 
ing to  the  Statute,  was  put  in  Iflue  generally, 
and  yet  the  fpecial  Agreement  maintained  the 
Iflue. 

And  wherefoever  the  Evidence  doth  not  war-  Rcgula* 
ranty  prove  and  maintain  the  very  fame  Jhing 
j  that  is  in  IJJue,  that  Evidence  is  defeclive,  and 
may  be  demurred  upon. 

Upon  non  eft  faclum  to  a  Bond  dated  at  Non  eft 
York:  It  was  faid  in  this  Cafe,  that  to  prove/^^- 
the  Bond  made  in  another  Place,  doth  not 
1  prove  the  Bond,  nor  warrant  the  Iflue,  becaufe 
the  Delivery  is  intended  to  be  where  the  Date 
is  •,  but  the  WitneflTes  cannot  prove  the  con- 
trary, and  fo  the  Iflue  is  not  proved.  But 
furely,  if  this  be  found,  the  Plaintiff  (hall  have 
Judgment  as  well  as  upon  a  Bond  delivered 
before  the  Date.  3 1  H.  6.  Plo.  7.  Roll.  Trial, 
6yy.  pi.  24.  But  Infancy,  or  made  by  Bures, 
cannot  be  given  in  Evidence  upon  non  eft  fattum, 
Lib.  5.  IVelpdale's  Cafe,  119.  becaufe  thereby 
the  Bond  is  not  void  but  only  voidable :  Other- 
wife  of  the  Bond  of  a  Feme  Covert,  or  Monk, 
for  there  the  Bond  is  void,  and  fo  non  eft  faclum  i 
and  fo  of  a.  Bond  made  to  a  Feme  Coverr,  and 
the  Hufband  difagree  to  it,  or  by  Hufband  and 
Feme,  non  eft  faclum  of  the  Wife. 

In  an  Affize,  if  the  Tenant  plead  Nul  tort,  Releafe. 
ml  dijfeijin,  he  cannot  give  in  Evidence  a  Re- 
leafe after   the  Difleifin  \  but  a  Releafe  before 
the  Diffeifin  he  may,  for  then  there  is  no  Dif- 
feifin  upon  the  Matter.    1  Inft.  283. 

Q.3  In 


$7° 

Warranty, 


Regula. 


Sewers. 


tfeguJa, 


Statute. 
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In  a  Writ  of  Right,  if  the  Tenant  join  the 
Mife  upon  the  meer  Right,  he  cannot  give  in 
Evidence  a  collateral  Warranty,  for  he  hath  not 
any  Right  by  ir,  and  therefore  it  ought  to  have 
been  pleaded.   1  Infi.  283. 

Regularly,  whatsoever  is  done  by  Force  of  a 
Warrant  or  Authority,  ought  to  be  pleaded. 

But  Note  ;  In  all  Cafes  where  one  cannot 
have  Advantage  of  the  fpecial  Matter,  by  Way 
of  Plea,  there  he  may  have  Advantage  of  it 
in  Evidence;  as  for  Example,  the  Rule  of  Law 
is,  That  one  cannot  juftify  the  Death  or  Kill- 
ing of  a  Man;  and  therefore  if  one  kill  ano-  • 
ther  in  his  own  Defence,  he  cannot  plead  this 
fpecially  ;  but  he  may  give  this  in  Evidence  : 
And  fo  in  Dtfence  of  his  Houfe  againft  Thieves 
and  Robbers,  fcfc.   1  lnfi.  283. 

By  the  Statute  23  II.  8.  cap.  5.  any  Thing 
done  by  the  Authority  of  the  Commiffion  of 
Sewers,  may  be  given  in  Evidence  upon  the 
General  IfTue.   1  Infi.  283. 

After  taking  the  General   IJfue  the  Defendant 

cannot  give  in  Evidence  any  thing  that  goes  in 

Difcharge  of  the  Aclion  ;  as   in  Debt  upon  Nil 

debet,    he  cannot  give  in  Evidence  a   Releafe, 

nor  a  Grant   to  cut  Trees  to  repair,  upon  Nul 

waft  fait,  nor  making  of  a  Ditch  to  amend  the 

Meadow  :  But   that  he  only  lopped  the  Trees, 

he   may,  if   Wade   be  afilgned    in  fuccidendo 

Arbores,  &c.     Neither  if  a  Statute  was  made, 

That  all  Tenants  for  Life  fhould  be  difpunifh- 

able  of  Wade,  could  he  give  in  Evidence  this 

Statute.     28  H.  8.  Dyer  28.  for  the  Difcharge 

ought  to  be  pleaded,  becaufe  it  admits  a  Caufq 

of  Aclion  without  it. 


In 
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In   an  Iflue   upon  Villenage    regardant    to  Villenage. 
a  Manor,  a  Villein  in  profs  is  no  Evidence. 
Dyer  48. 

In  Wafte  by  the  Grantee  of  a  Reverfion,  Attornment. 
by  Montague  and  Fitz.  the  Leflte  may  plead 
that  he  in  Reverfion  ne  granta  pas  per  le  fait, 
and  give  in  Evidence,  that  he  never  attorned, 
or  he  may  traverfe  the  Attornment  at  his  Elec- 
tion. Dyer  31. 

In  Refcous  by  the  Lord,  upon  Not  guilty,  Refcous. 
the  Defendant  fhall  not  give  in  Evidence,  That 
he  doth  not   hold;    by   Vamfour  and  Bryan \ 
and  fo   if  he  faid  Nothing  is  behind  in  Avowry,  Avowry, 
he  fhall  not  give  in  Evidence  that  he  doth  not 
hold  of  him.  f.  9  H.  7.  3. 

In  Aflize,  Feoffment  pleaded,  the  Plaintiff  Feoffment, 
faid  he  did  not  infeojfmodo  &  forma,  upon  the 
Deed  and  Letter  of  Attorney  to  infeoff  upon 
Condition  found,  if  the  Attorney  made  it  with- 
out Condition,  this  well  proves  the  Iflue  for 
the  Plaintiff.   13  E.  4.  4. 

If  one  plead  a  Feoffment  jointment  with  his 
Companion,  or  of  a  Feme  Covert,  the  other 
may  fay  Ne  enfeoff  a  pas,  and  give  the  Matter  in 
Evidence,  and  the  Court  mall  inftruft  the  Jury 
of  the  Law.    18  £.4.  29. 

Evidence  which  is  contrary  to  that  in  Iffue,  or  ReguU. 
which  is  not  agreeable  to  the  Matter  in  ~Ifiie,  is 
not  good. 

As  appears  by  feveral  Cafes  which  you  may 
find  in  the  Chapter  of  Evidence.  As  upon  the  chap.  15. 
Iflue,  Nothing  paffes  by  the  Deed,  you  cannot 
give  in  Evidence,  that  it  is  not  your  Dqlx\,  for 
this  is  contrary  to  the  Iflue,  and  to  that  which 
is  acknowledged  in  the  Plea  by  Implication, 
5  tt4./.  2.  '      - 

Q^4  And 
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Vaughan's 
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And  (o  upon  Not  guilty  in  A  (fault  and  Bat- 
tery, and  Evidence  that  it  was  done  in  his  own 
Defence,  is  not  good. 

And  fo  in  Debt  upon  a  Bail  Bond,  you  mud 
plead,  That  there  is  not  the  Name  of  the  She- 
riff in  it,  &  iffint  nient  fin  fait,  and  cannot  give 
in  Evicence  upon  Non  eftfaclum,  for  it  is  con- 
trariant.     5  E.  4.  5. 

So  upon  Iflue  of  Common  appendant,  Com- 
mon pur  Caufe  de  vicinage  is  not  agreeable  to 
the  Matter  in  Iflue,  and  therefore  cannot  be 
given  in  Evidence.   13  H.  7.  13. 

Where  the  Evidence  proves  the  Effecl  and  Sub- 
fiance  of  the  IJJue,  it  is  good. 

As  to  prove  a  Grant  or  Leafe  pleaded  Jim- 
plement,  a  Grant  or  Leafe  upon  Condition,  and 
the  Condition  executed,  is  good  ;  for  this  proves 
the  ErTe<5l  and  Subftance  of  the  Iflue,  14  H.  8. 
20.  So  a  Promife  to  the  Wife,  and  the  Huf- 
bandV  Agreement-,  proves  a  Promife  to  the  Huf- 
band  ;  and  this  you  may  fee  in  many  Cafes  in 
the  Chapter  of  Evidence  in  p.  517. 

Juftifiable  Maintenance  cannot  be  given  in 
Evidence  upon  the  General  Iflue,  but  mult  be 
pleaded.  The  Mafler  may  juftify  for  his 
Servant.  Any  Man  for  his  Kindred,  &c.  or 
to  give  Money  to  the  Poor,  &c.  But  that 
he  was  of  his  Council  may  be  given  in  E- 
vidence  upon  the  General  Iflue  ;  for  to  give 
Council,  is  not  Maintenance.  22  H.  6.  2/;  28 
H.  8.  6.  "* 

In  an  Iflue  upon  a  Prefcription  traverfed, 
the  Plaintiff  gave  in  Evidence  a  Deed,  bearing 
Date  after  the  Time  of  Limitation,  fcil  after 
the  Time  of  R.  1.  And  the  Defendant  would 
have  Demurred  in  Law  upon  it,  and  well  he 
might;  per  Cur.  Whereupon  the  Plaintiff 
4  would 
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would  not  give    this    in   Evidence,    but  gave 
other  Evidence.  34  ft  6.  37-  See  ChaPte[  E'      f  .   . 
wfoia,  where  a  Grant  (hall  be  taken  as  a  Con-  Prefcnpt.on. 
firmation  of  a  Prefcription. 

JVtoi  The  Opinion    12  ft  4.  21.  That   a^ 
Deed  made  before  the  Time  of  Memory,  may 
be  given  in  Evidence,  although  it  cannot  be 

PlCSi^/.  in  Fitz.  34.  Repl  of  a  Sow   and  Sow  Pigg£ 
Pigs-,  iheDefcndantjuftificdfortheSow-,  andinJjriftre6- 

to  the  Pigs  pleaded,  he  did  not  take  them  ; 
the  Jury  found  that  the  Sow  was  with  Pig  when 
(he  was  taken,  and  after  caft  her  Pigs  in  the 
Cuftody  of  the  Defendant  •,  and  the  Plaimiff 
recovered  Damages :  For  fays  Bro.  Abridg.  Tit. 
General  IJJue,  88.  This  is  a  fpeaal  Taking  in 
Law. 

Itjufficeth  to  -prove  the  Subftance,  without  any  ne^ula. 
precife  Regard  to  the  Crcumftance.     As   f  an  In   Subftance. 

Silent  be,  Tha-  ^f^I^^0^2SSSr 
gave  another  a  morLal  Wound,  tuc.      And  in 
Evidence  it  is  proved  to  be  done  with  a  S  vo.rl, 
Rapier,  Club,  Bill,  or  any  othei  V\  -   <he 

Offender  upon  this  Evidence  owghj  be  round 
guilty;  for  the  mortal  Wound  is  the  Si:oftance, 
and  the  Manner  of  the  Weap  n  ts  bttl  ;he  Cir- 
cumftance  ;  yet  fome  Weapon  ougru  N>  b  men- 
tioned in  the  Indictmenr  And  fo  if  A.  B.  and 
C.  be  indiclfed  tor  kill  g  7-  s  and  lnat  A* 
ftruck,  and  the  other  ere  Abettors ;  to  prove 
that  B  ftruck,  is  fufficiehtj  ferV. 

Manslaughter  upon  an  Indictment  mud  be 
found,  if  proved,  becaufe  the  Killing  is  Sub- 
ftance, upon  which  Judgment  (hall  be  given. 

Indictments  Tot  Murder  of  Minifters  of  Ju- 
ftice  in  Execution  of  their  Office,  may  be 
general,   viz.  That  the  Prifoners  felonice,  vo- 

luntarie 
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■  hntarie  &  ex  malitia  fua  pr<ecogitata,  &c. 
pcrm$erunt,  &V.  without  alledging  the  fpe- 
cial  Matter,  which  may  be  given  in  Evidence, 
for  the  Law  implies  malice  prepenfed.  So  if  a 
Thief  in  robbing  kills  a  Man  that  refifts  him,  or 
a  Man  is  killed  without  any  Provocation,  or 
without  Malice  prepenfed  that  can  be  actually 
proved,  the  Law  adjudges  this  Murder,  and 
implies  the  Malice;  and  in  thefe^Cafcs,  rhe  Of- 
fenders may  be  indicted  generally,  Thar  they 
killed  of  Malice  prepenfe  ;  for  the  Malice  im- 
plied by  Law,  given  in  Evidence,  is  fufficient 
to  maintain  the  general  Indictment.  Lib.  9. 
67.     Mackallefs  Cafe. 

So  if  an  Indiclment  as  Acceffary  to  two, 
to  prove  Acceffary  to  one,  is  fufficient.  Lib.  9. 
119. 

In  Crcmwslh  Cafe,  Lib.  4..  12.  Although    it 
was  objected,  That    in   an  Action  of  Slander, 
if  the   Defendant   will  juftify,  he   mud  juftify 
the  fame  Words,  and   in   the  fame  Senfe,  as  is 
Jaid   in    the  Nar\  or  elfe  he   nuft  plead  Not 
guilty,  and   give  the    fpecial   Matter,    that   is 
the  Variance,    in    Evidence.     Yet    the    Court 
held,  That  the  Defendant  mould  not  be  put 
to    the   General   Iffue,  but   might   juftify,  al- 
though he   varied    from    the  Plaintiff  in    the 
Senfe  and  Quality  of  rhe  Words  ;  and  might 
fet  forth  the  cohetent  Words.     As  for  calling 
the    Plaintiff  Murderer,    the   Defendant   may 
mew  that   they  were  fpeaking  of  Hares,  and 
the  Words  were  fpoken  in  Reference  to  kil- 
ling of  Hares. 
Copyhold.  Upon  the  Iflue,  if  the  Lord  of  the  Manor 

InPilkington's  granted   the  Lands  per  Copiam  rotulorum  Curia 
Cafe,  Style     manerii    pr<ed'  fecundum  confuetudinem  manerii 

pr<ed9  i 
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pracl?  \    to   prove  that    there   were   cuftomary  Roll*  faid,  if 
Lands  in  the  Manor,  and  that  the  Lord  of  late  ^j"^ 
granted  the  Land,  EsiV.  per  copiam  Rotulor.  Cu-  be°5Jewed  to 
ria,  where  ir  was  never  granted  by  Copy  before,  prove  a  Lu- 
is  no  good  Evidence   to  find    the  Cuftom,  or  ftomary  E- 
that  the  Lands,  &fr.   were    grantable  or    de-  ?ate» the  ^n* 
mileable  by  Cuftom.  Leon.  55.  Kemp  and  Car^J^^ 
ter's  Cafe.  muft  alfo  be 

proved,  otherwife  the  Proof  is  not  good. 

Forger  of  a  Deed,  in  which  is  contained  a  Forger. 
Dcmifc  of  the  Scire  of  the  Manor  of  R.  &ndTo'um®tars' 
terras  dominicaks,  &c.  A  Deed  of  the  Scite  and 
all  the  Demefnes  of  the  faid  Manor,  exceptis 
duabus  claufuris^  &c.  is  good  Evidence ;  tor  it 
is  not  neceflary  to  conftrue  terras  dominicales% 
fcfr.  amnes  terras  dominicales,  &c.  for  Lands 
not  excepted  are  terra  dominie  ales ;  and  fo  the 
Court  is  fatisficd  by  that  Evidence.  1  Leon  139. 
Atkins  and  Hale's  Cafe. 

In  a  Replevin,  the  Taking  was  fuppofed  in  No  Evidence 
R.     The  Defendant  faid,  That  the  Place  where  t0  be  Siven 
is    forty   Acres,   Parcel  of    the  Manor    of  R.  -f^^ 
which  is   his  Freehold,  and  avowed    for  Da-  upon  the  Re- 
mage-  feafant ;  the  Plaintiff  faid,  That  the  Place  cord, 
where  is  Parcel  of  the  Manor  of  R.  in  R.  and 
conveyed  Title  to  himfelf  in  that  •,  Abfque  hoc, 
that  the  Manor  of  R.  undey  was  the  Freehold 
of  the  Defendant.     It   was  the  Opinion  of  the 
Juftices,  that   the  Plaintiff  is  eftopped  to  give 
Evidence  that  the  Defendant  had  not  any  Ma- 
nor of  R.  for  the  Words   abfque  hoc  and  unde 
miply   he   had   fuch  a  Manor,  but    he  ought 
to  have  taken  it  by  Proteftation,  that  the  De- 
fendant had  no  fuch  Manor  of  R.  in  R.  abfque 
hoc,  that  the  forty  Acres  were  the  Freehold  of 
the  Pefendant.     Dyer  183, 

Where 
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Where  a  Man  is  eftopped  in  Pleading,  to 
fpeak  againft  his  own  Deed,  yet  he  (hall  not 
in  Evidence;  as  in  Jfebam's  Cafe  againft  Mor- 
ris, Cro.  4  Car.  109.  Upon  Evidence  at  Bar, 
it  was  held  by  all  the  Juftices  of  the  Common 
PJeas,  That  where  one  makes  a  Leafe  for  Years 
of  Land  by  Indenture,  and  hath  nothing  in  the 
Land,  and  afterwards  purchafeth  the  Land  and 
aliens  it ;  although  it  be  a  good  Leafe  for  Years 
by  Eftoppel  againft  him  and  his  Alienee,  by 
way  of  Pleading,  and  fhall  bind  them,  yet  k 
(hall  not  bind  the  Jury,  but  they  may  find  the 
Truth  ;  and  if  they  find  the  Truth,  the  Court 
fhall  adjudge  it  to  be  a  void  Leafe.  Vide  tamen 
Rawlin's  Cafe  Lib.  4.  53.  Sutton  and  Dickers 
Cafe,  Leon.  1  Part,  f.  206.  i  Inft.  47.  227. 
Edwards  againft  Omellhallum,  March  64.  James 
and  Landonh  Cafe,  Cro.  27  Eliz.  f.  36.  Leon. 
3  Part  210.  Buljl.  2  Part  41. 

Note  ;  That  if  a  Demurrer  be  made  upon 
the  Evidence,  the  Evidence  ought  to  be  en- 
tred  verbatim,  Keilway  77.  where  in  Account 
againft  one  generally  as  Bailiff,  the  Evidence 
that  charged  him  fpecially  by  Reafon  of  his 
Tenure  to  collecl:,  &c.  was  upon  Demurrer  held 
not  good. 

Matter  of  Surplufage  mewed  in  Evidence  fhall 
not  hurt.  Keilway  166. 

Iflue  was  upon  a  Devife  to  A.  Harding  and 
her  Heirs,  modo  fc?  forma,  and  the  Will  given 
in  Evidence  was,  A.  H.  fhall  have  all  my  In- 
heritance if  the  Law  will  allow  it ;  and  held 
fufficient  to  maintain  the  IfTue.  Hob.  2.  So 
upon  Ne  unques  receiver  -per  Mains  J.  S.  a 
Delivery  from  J.  D.  by  the  Appointment  of 
J.  S.  to  the  Plaintiff's  Ufe,  is  good  Evidence. 
Hob.  %6, 

Iflue 
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IfTue  whether  A.  was  taken  by  a  Capias  tf^Arrelh 
fat.  at  rhe  Suit  of  B.  and  Evidence  of  a  Taking 
at  the  Suit  of  C.  and  then  a  Delivery  of  a  Ca- 
pias ad  fat.  at  the  Suit  of  B.  to  the  Sheriff,  is 
good.  Hob.  55.  But  a  Taking  upon  a  Capias 
utlagat.  or  Capias  fro  fine,  with  a  prayer  of  the 
Plaintiff,  that  he  remain  for  his  Satisfaction,  is 
not.  Ibid. 

In  a  Confimili  cafu^  where  the  Demandant  Conjtmili  caftu 
counts  of  an  Alienation  in  Fee,  yet  the  Defen-  Subftence. 
dant  fhall  make  his  Traverfe  to  the  Alienation 
modo  &  forma  ;  and  then  the  Demandant  fhall 
maintain  the  Iffue  by  an  Alienation  in  Fee,  or 
in  Tail,  or  for  Life,  for  ihey  are  all  alike  ma- 
terial.    Hob.  105. 

In   an   Affize,    the  Defendant    pleaded    the  Warranty. 
Deed    of    the  Brother    of   the   Plain  tiff  with 
Warranty;  a  Deed  of  the  Father  with  War- 
ranty, will  not  maintain  the  Defendant's  Iffue. 
Hob.  55. 

In  an   Action  on  the  Cafe,  for   digging   a  Demurrer 
Hole  in  the  Highway,  into   which  his  Gelding  upon  Evi- 
fell,    &c.    upon    Not    guilty,    this    Evidence  dcnce* 
given,  that    he  Plaintiffs  Servant  was  driving 
the  Plaintiff's  Gelding   in   the  Way,  and  that 
by  R  afon  ol    the  Hole  he  fell,  Zslc.     Upon 
which    it  was  demurred,    becaufe  it    was  not 
proved    that   there    was  fuch  a  Highway,  or 
who    digged   the  Hole.     Rolle  Chief  Juftice, 
That    Evidence    is  no    more   than   a    fpecial  Aaionfur 
Verdict,  and   it  ought   to  find   the  Way  and  Cnfe* 
the  Hole    digged,    and  all    the    Matter    con- 
ducing  to   the   Iffue,    and   therefore   ic  is  not 
good  as  it   is,  and   a  Venire  de  novo  was  a- 
warded.     Style  335. 

In 


S7« 

Demurrer 
upon  Evi- 
dence. 


Ch.il 


Record. 


Deed. 


Of  'Demurrers'  upon  Evidence 
In  Trover  and  Converfion,  there  was  a  De- 
murrer joined  upon  the  Evidence,  and  there- 
upon  the  Court  directed  the  Jury  to  find  Da- 
mages  for  the  Plaintiff,  if  upon  the  Argument 
of  the  Demurrer,  the  Law  fhould  be  adjudged 
for  him ;  and  then  the  Parties  defired  the  Jury 
might  be  difcharged,  and  referred   the  Matter 
to    the  Judges,  to  determine  the  Law  upon 
the  Evidence.     In  this  Cafe  Rolle  Juftice  took 
this  Difference :    If  a  Record  be   pleaded,   it 
muft  btfubpedeftgilli,  or  elfe  the  Judges  can- 
not judge  of  it;  but  it  may  be  given  in  Evi- 
dence, and   the  Jury  may  find  it,  though  it  be 
not  fub  pede  figillL     And  the  Court   advifed 
the  Parties,  for  their  own  Expedition,  to  Jet  a 
Venire  facias  de  novo  be  iffued  out,  and  to  wave 
the  demurrer   upon    the  Evidence,    becaufe  it 
was  not  good,  nor  could  not  bring  the  Mat- 
ter in  Queftion   before  them,  that  they  might 
determine  it;    for  one  Party  fays  there   is   a 
Writ,    and    the    other   faith    there    is   not    a 
Writ,  which  is   bare  Matter  of  Fad  for  the 
Jury  to  determine,  and  not  for  the  Court;  and 
the  Demurrer  ought  to  have  been,  whether  the 
Writ  be  good  or   bad,  ami  mould    have  ad- 
mitted that   there  was  a  Writ  tie!  quel ;  and 
then  had  the  whole  Matter  come  legally  before 
the  Court,  to  wit.  Whether  the  Evidence  given 
to  the  Jury   be  fufficient  for  them  to  find  a 
Verdift  for  the  Plaintiff,  upon  the  Iffue  join- 
ed, or  not  ?  for  the  Matter  of  Facl  ought   to 
be  agreed  in  a  Demurrer  to  an  Evidence,  other- 
wife  the  Court  cannot  proceed  upon  the  De- 
murrer.    And  he  faid,  if  a  Deed  be  pleaded, 
the  Party  muft  mew  it  in  Court ;  but  in  Evi- 
dence, it  is  not  abfolutely  neceffary  to  fhew  it, 
if  it   can  otherwife   be  proved  to  the  Jury, 
3  and 


Ch.i5-     Of  Demurrers  upon  Evidence.  579 

and  fo  it  is  of  a  Record  ;  and  concluded,  that  Record, 
the  Demurrer  was  not  good,  and  that  there 
ought  to  be  a  Venire  facias  de  novo  to  try  the 
Matter  again.  Bacon' JuiYice  faid,  there  ought 
not  to  be  a  Venire  facias  de  novo,  but  that  Judg- 
ment ought  to  be  given  againft  one  Party,  to 
wit,  the  Defendant,  for  ill  joining  in  the  De- 
murrer, to  the  Intent  the  Party  that  is  not  in 
Fault  may  be  difmiffed  ;  and  the  Parties  here 
have  waved  the  'Trial  per  Pais,  by  joining  in 
the  Demurrer.  Bu'  Rolle  anfwercd,  That  no 
Judgment  at  all  could  be  given,  for  both  Par- 
ties be  in  Fault,  one  by  tendring  the  Demur- 
rer, and  the  other  by  joining  in  it  ;  and  the 
Defendant  might  have  chofen  whether  he  would 
have  joined  or  not ;  but  might  have  prayed  the 
Judgment  of  the  Court,  whether  he  ought  to 
join?  The  Court  advifed  10  fearch  Precedents 
for  a  Venire  facias  de  novo  after  Demurrer  upon 
an  Evidence  •,  and  if  there  be  any,  they  hold 
that  the  fame  Jury  ought  to  come  again,  and 
not  another.  Rolle  faid,  If  a  fpecial  Vcrdift  be 
found  inefficient,  a  new  Venire  facias  ought  to 
iflTue  •,  and  he  faw  no  Difference  between  thac 
and  this  Cafe.  Wright  and  Pindar's  Cafe,  Style 
22  and  34. 

Where  the  I  flue  is  not  perfect,  no  Evidence  Tmperfea 
can  be  applied,  neither  can  the  Juftices  of  Nifi  Iffuc. 
prius  proceed  to   the  Trial  of  fuch  an  Iffue. 
As  whether  the  Money  be  paid  after  the  Date 
of  the  Obligation,  and   the  Date  was  left  ouc 
and  did    not  appear  in  the  Record.     Brown 

2>  47- 

Note\  If  there  be   a  Demurrer,    yet  there  Plw pub dar< 
may  be  a  Plea  puis  darrein  Continuance  \  indreinContitm. 
if  the  Plaintiff  take   Iffue,  or  demur   to    this  *m* 
Plea,  yet  the  Court  muft  alfo  confider  of  the 

firft 
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firft  Demurrer ;  for  if  upon  that  (landing  con- 
feffed  by  the  Demurrer,  the  Plaintiff  could  not 
have  his  Action,  the  Court  cannot  give  Judg- 
ment for  him,  howfoever  the  latter  Iflue  or 
Demurrer  pafs.  But  otherwife  if  the  firft  had 
been  an  IrTue;  for  then  nothing  were  confefled 
to  his  Prejudice,  and  then  that  had  been  utter- 
ly relinquished  by  a  fecond  IfTue,  or  Demurrer. 
Hob.  18.  with  a  §}u<erey  6f<r.  When  this  Plea 
is  pleaded,  (he  Juftices  of  Nifi  prius  cannot  pro- 
ceed to  take  the  Inqueft,  neither  can  the  Plain- 
tiff reply  there,  but  in  Bank.     Bulflr.  92,  93. 

Of  Averments. 

Averment.  And  in  regard  what  may  be  averred,  may  be 

proved  and  given  in  Evidence,  it  will  not  be 
impertinent  to  draw  a   fhort  Scheme  of  Aver- 
ments. 
Averment  To  alter,  qualify,  or  abridge  the  Operation 

had  upon  or  of  it,  if  there  be  any  apt  Words  in  the  Deed,* 
Deed*  *  whereupon  to  ground  it.  As  a  Grant  to  A. 
the  Son  of  B.  and  he  hath  two  Sons  of  that 
Name,  of  the  Manor  of  S.  and  he  hath  two 
Manors  of  that  Name,  which  Son  or  Manor 
was  intended  may  be  averred.  And  fo  may 
Confxderation. a  Confederation  of  a  Deed  that  is  befides, 
but  not  that  is  againft  the  exprefs  Confidera- 
tion of  the  Deed ;  nor  can  any  Thing  againft 
the  Words  of  the  Deed  eicher  inlarge  or  re* 
ftrain  it. 

Nor  can  a  Ufe  againft  or  befides  the  exprefs 
Ufa.  Ufes  in  the  Deed  ;  but  where  no  Ufe  is  ex-  i 

prefTed,  or  incertainly  exprefTed,  it  may;  and  ' 
alfo  to  reconcile  a  Fine,  and  the  Indentures  to 
lead  the  Ufes  of  the  Fine.  Lib.  2.  15. 

But 
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But  when  a  Deed  is  utterly  incertain,  no  A- 
verment  fhall  help  it.  As  a  Grant  to  one  of  the 
Sons  of  J.  S.  to  two  &?  Haredibus^  &c. 

•An  Eftate  to  a  Woman  for  her  Life  may  be 
averred  to  be  made  for  her  Jointure,  Dyer  146.  rjpon  or  a- 
lib.  4.  4.     And  that  the  Thing  granted  to  me  gainft  a  Re* 
by  a  new  Name,  is  all   one  Thing  with  that  cord* 
which  hath  another,  or  an  old  Name.  Dyer  37. 

44- 

A  thing  that  is  againft  or  befides  a  Record, 
or  any  Thing  that  is  within  it,  (hall  not  be 
averred;    therefore   the  Date   of   a    Recogni- 
zance exprefled  to  be  taken  at  Dale  cannot  be 
averred  to    be    taken   at  Sale.     But   fuch   an 
Averment  as  may  (land  with  the  Record  may 
be   admitted.     As   that   the  Fine   was  before 
the  Inrollment  (being  both  in  one  Term,)  the  A  Fine  taken 
Ufes  of  a  Fine  or  Common  Recovery  may  be  by/?.  M.  Efq; 
averred;  or  what,  or  who  was  meant,  where  and  retllrncd 
there  are  two  of  a  Name,  &c.    Lib.  8.  i5c.%R'M'M' 

.      __  .      .  ..  ■  .  r-.        litem  upon 

The  Heir  in  1  ail  cannot  aver  againft  a  Fine  the  Ded.  p. 
levied  by  his  Anceftors,  That  partes  fnis  nihil  the  Record 
habuerunt.  Lib.  3.  84,  85.     Leon.  y§,  76,  &f*.  not  t0  be  a- 
But  when  Tenant   in  Tail  accepts  of  a   Fine,  ^oragainft 
and  grants  and  renders  the  Land  by  the  fume  yejv  -J 
Fine,  which   is  executory;   there,    if  no  Ex- Cro.  2  Part 
ecution  be  fued  in  the  Life  of  Tenant  in  Tail,  ll- 
his  Iflue  may  aver  Continuance  of  Pofleflion, 
&V.  in  his  Father ;  for   this   ftands   with  the 
Fine,  and  the  Acceptance  of  the  Fine  alters 
not  the  Eftate. 

If  a  Man  and  his  Wife  fell  her  Land  for 
Money,  and  after  levy  a  Fine  to  the  Vendee 
and  his  Heirs,  it  may  be  averred  it  was  for 
Money,  and  fo  carry  the  Ufe  to  the  Vendee, 
without  any  Declaration  of  Ufe,  whicn  other- 
wife  would  refult  to  the  Woman  and  her  Heirs : 

Vol,  II.  R  And 
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And  fo  other  Ufes  may  be  proved,  than  what 
are  in  an  Indenture  of  Ufes  fubfequent  to  the 
Conveyance,  Esfr.  Lib,  9.  8.  5.  26. 

Tenant  in  Tail  with  Remainder  in  Tail  to 
A.  Reverfion  in  Fee  to  himfelf,  bargains  and 
fells  Land,  &V.  and  levies  a  Fine  to  him  with 
Proclamation,  with  general  Warranty.  The 
Con  u  fee  in  feoffs  A. 

Refolved,  The  Bargainee  had  an  Eftate  de- 
terminable upon  the  Death  of  the  Tenant  in 
Tail,  (and  alfo  the  Reverfion  in  Fee,  which 
the  Bargainor  had)  and  his  Wife  (hall  be  en- 
dowed ;  but  this  determines  upon  the  Death  of 
the  Tenant  in  Tail. 

Refolved,  the  Fine  doth  not  difcontinue  the 
Remainder,  for  this  doth  not  pafs  any  Eftate, 
but  this  Eftate  of  the  Bargainee  is  durable,  &c. 
lb  that  it  (hall  not  determine  until  the  Tenant 
in  Tail  die  without  Iffue  *,  and  the  Conclufion 
may  be  confeffed  and  avoided. 

Refolved,  That  Warranty  doth  not  bar  the 
Remainder -,  for  this  was  annexed  to  the  Fee 
determinable,  &c.  and  to  the  Reverfion  in 
Fee,  and  doth  not  extend  to  the  Remainder, 
for  the  Conufee  cannot  inlarge,  &c.  It  is  a 
Maxim,  that  a  Warranty  bars  no  Freehold, 
which  is  in  efle,  Pofleffion  or  Remainder,  csV. 
and  not  difplaced  before,  or  that  the  Time  of 
the  Warranty,  although  it  be  devefted  before 
the  Defcent. 

Refolved,  a  Warranty  cannot  inlarge  the 
Eftate. 

Refolved,  The  Feoffment  of  the  Conufee 
was  not  a  Difcontinuance  of  the  Remainder, 
becaufe  he  was  not  Tenant  in  Tail  j  fo  of  the 
Grantee  of  totum  ftatum  fuum>  &V. 

Refolved, 
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Refolved,  A  collateral  Warranty  may  be  gi- 
ven in  Evidence,  and  found  by  the  Jury. 

The  Chief  Juftice  held,  Thac  by  the  Feoff- 
ment of  the  Conufee,  the  Remainder  was  not 
difplaced,  nor  put  to  a  Right,  for  his  Fee-fimple 
and  his  Fee  determinate  pais ;  and  the  Feoff- 
ment, which  in  itfelf  is  not  tortious,  cannot 
be  tortious  to  another.  Otherwife  ir  is  when 
Tenant  for  Life,  or  Remainder'  in  Tail,  &c. 
makes  a  Feoffment,  for  the  Feoffment  iifelf  is 
tortious. 

Note  \  There  are  fome  Titles  to  which  a 
Warranty  doth  not  extend  ;  as  in  the  Cafe  of 
an  Exchange,  Condition  upon  a  Mortmain, 
Confent  to  a  Ravifher,  &c.  for  in  thefe  Cafes 
no  Action  lies,  in  which  Voucher  or  Rebutter 
may  be  ;  neither  fhall  a  Defcent  take  away 
Entry  in  thefe  Cafes,  and  cannot  be  difplaced 
out  of  their  original  Effence.  Collateral  War- 
ranty fhall  bar  Dower,  and  yet  an  Aclioii  is 
given  for  this.  But  a  Fine,  &rV.  and  five 
Years  bar  thefe  Titles  and  Dower  alfo,  if  an 
AcYion  be  not  brought  in  Time.  Seymour's 
Cafe,  Lib.  10.  96. 

Buckler  and  Harvey's  Cafe,  Lib.  2.  55. 

Tenant  for  Life  leafes  for  four  Yeats,  and  af- 
terwards grants  the  Lands  to  C.  from  Midfum- 
mer  next  for  Life ;  after  the  Feafl  the  Leffee  for 
Years  attorns,  then  the  Grantee  enters  and  leafes 
at  Will  •,  to  which  Tenant  at  Will  the  Tenant 
for  Life  levies  a  Fine  come  ceo>  &V.  Remainder 
in  Fee  enters. 

Refolved,  the  Grant  was  void,  for  an  Eftate 
of  Freehold  cannot  commence  in  futuro,  and 
the  Grant  being  void  at  the  Commencement, 
the  Attornment  afterwards  cannot  make  it  pafs* 
and  that  the  Grantee  was  a  Diffeifor.  But  if 
R  2  the 
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the  Grant  had  been  good  at  the  Commence- 
ment, and  was  only  to  have  its  Perfection  by 
a  fubfequent  Act,  as  by  Livery  upon  a  Charter 
of  Feoffment,  &c.  and  the  Grantee  enter  be- 
fore the  Perfection,  he  is  noc  a  Diffeiibr,  but  a 
Tenant  at  Will. 

Refolved  alfo,  If  the  Fine  had  been  levied 
to  the  Diffeifor  himfelf  come  ceo,  &c.  he  which 
had  the  Right  of  Remainder,  may  enter  for 
the  Forfeiture  •,  for  it  was  agreed  that  the  Right 
of  a  particular  Eftate  may  be  forfeited,  and 
Entry  given  to  him  who  had  but  a  Right.  As 
if  Leffee  for  Years  be  cufted,  or  Tenant  for 
Life  diffeifed,  and  the  Leffee  for  Years  brings 
an  AfT^e,  or  the  LeiTee  for  Life  a  Writ  of 
Right,  Id V.  it  is  a  Forfeiture. 

Refolved  alfo,  That  the  Fine  being  levied 
to  the  Tenant  at  Will,  it  is  a  Forfeiture,  and 
he  which  had  Right  of  Remainder  may  enter, 
and  the  Tenants  for  Life  and  at  Wrill  alfo  fhall 
be  e  (topped  to  fay,  quod  partes  finis  nihil  hab. 
t£c.  and  of  fuch  Eftoppels  which  are  by  Mat- 
ter of  Record,  and  trench  to  the  Difherifon  of 
them  in  Reverfion,  &V.  they  (hall  take  Ad- 
vantage although  they  are  Strangers  to  the  Re- 
cord, for  they  are  Privies  in  Eltate. 

Refolved  alfo,  if  the  Diffeifee  levy  a  Fine 
to  an  Eftranger,  the  Difleifor  mail  retain  for 
ever ;  for  the  Diffeifee  againft  his  own  Fine 
cannot  claim  the  Land,  and  the  Conufee  can- 
not enter,  for  the  Right  of  the  Conufor  can- 
not be  transferred  to  him  ;  but  by  the  Fine 
the  Right  is  extinct,  whereof  the  Diffeifor  fhall 
have  Advantage.  But  in  Croke,  1  Part  482. 
13  Car.  it  was  moved,  If  the  Diffeifee,  not 
knowing  of  the  Diffeifin,  levied  a  Fine  to  a 
Stranger,  whether   that  mould  bar  his  Right, 

and 
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and  move  to  the  Benefit  of  the  DifTeifor,  ac- 
cording to  Buckler's  Cafe  ;  and  faid,  if  admi:- 
red,  ic  would  be  of  very  mifchievous  Confr- 
quence  -,  and  by  two  Judges  held,  That  it  fuould 
nor  enure  to  the  Benefit  of  the  DifTeifor,  but  to 
the  Ufe  of  the  Conulor  himfclf ;  for  otherwife 
a  DifTeifin  being  fecret  may  be  the  Caufe  of 
Difherifon  of  any  one  who  intends  to  levy  a 
Fine  for  his  own' Benefit,  tor  AfTurance  of  his 
Lands  upon  his  Wife  and  Children,  or  other- 
wife      1  Inft.  277. 

Not  againft  fuch  Certificates  as  are  a  defini-  Again  ft  a 
tive  Trial  of  the  Thing  certified,  as  the  Bifbop's  Certificate. 
Certificate  of  Excommunication,  Baftardy,  law- 
ful Marriage,  &c.  So  Certificates  of  the  Mar- 
fhal  of  the  Hoft,  wlvch  is  a  Trial  5  but  againft 
Certificates  only  of  Information  it  may  be  :  As 
againft  Certificates  upon  Com  million  out  of  any 
Court,  or  of  the  Commiflioners  that  affirm  a 
Man  a  Bankrupt,  which  are  not  triable  in  a 
Courfe  of  Law,  but  Informations.  Lib.  7.  14. 
Lib.  8.  121. 

So  of  a  Return,  if  it  is  a  definitive  Trial  uPon  a  Rc 
of  the  Thing  returned,  no  Averment  lieth turn' 
againft  it.  As  the  Return  of  a  Sheriff  upon 
fome  Writs,  as  a  Writ  of  Partition,  Elegit^ 
and  of  Hab.  Corp.  from  a  Mayor,  13c.  But  if 
the  Return  is  not  definitive,  as  upon  a  Refcous, 
&V.  an  Averment  doth  lie;  and  upon  this  you 
may  go  to  Trial :  So  if  there  be  a  Return  to 
endanger  a  Man's  Life,  or  his  Inheritance,  an 
Averment  may  be  had  againft  it.  Dyer  348- 
117.  So  it  lieth  againft  the  Returns  of  Bailiffs 
of  Franchifes,  fo  that  the  Lords  be  not  preju- 
diced in  their  Franchifes  thereby,  Goldsb.  129, 


139.  jp/.  23, 


B  3  In 
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In  A&ion  for  a  falfe  Return,  an  Averment 
doth  lie  againft  the  Sheriff's  Return,  Winch 
100.  and  fo  it  doth  in  any  other  A&ion,  than 
in  that   the  Return  was  made. 

^miU°r\Vill  Any  Am"ment  may  be  uPon  a  Will>  or  any 

or  Admini-  P*n  of  lt  that  may  helP  to  expound  it ;  and  of 

ilration,  it  fucn  a  Thing    that   may  (land    with"  the  Will, 

lieth  ahho'  and  may  be  collected  out  of  the  Words.     As 

they  be  un-  which  Son  he  meant,  &c.  Lib.  8.  31,  41.  But 

CourT1  °f  no  Averrnent  againft  or  befides  that  which  is 
expreffed  in  the  Will,  or  which  cannot  be 
gathered  to  be  the  Mind  from  the  Words,  nor 
of  any  Thing  that  doth  not  cohere  with  the 
Will ;  efpecially  if  it  be  about  Lands,  as  in 
the  Lord  Cheyney's  Cafe,  Lib.  5.  68.  A  Devife 
to  A.  and  the  Heirs  of  his  Body,  the  Remainder 
to  B.  and  the  Heirs  male  of  his  Body,  on  Con- 
dition, that  he  or  they,  or  any  of  them,  Jhall  not 
alien,  &c.  no  Averment  mail  be  taken  to 
prove  by  Witnefles  or  other  Evidence,  that  the 
Devifor  intended  to  include  A.  within  this 
Condition,  by  the  Words  he  or  they  \  for  the 
Conftruclion  of  Wills  ought  to  be  collected  out 
of  the  Words  of  the  Will  in  Writing,  and  not 
by  any  Averment  or  Proof  out  of  it. 
Againft  Court  It  lies  againft  the  Rolls  or  Records  of  Coun- 
Rolls,  or  up-  ty-Courts,  Hundred-Courts,  Courts-Baron.  As 
on  t  em.  that  ^^  -]$    nQ  ^^  Recor(^   Qr   jt  j$  nQt  as  ^ 

is  certified.     34  H.  6.  42.     9  E.  4.  4. 

Againft  com-      No  Averment  or  Proof  is  to  be  admitted 

I?o0an«R"a.P"  aSain(l   common   Preemption,    as   that  there 

fan.  was  more  Rent  behind,  when  the  Acquittance 

of  the  laftRent  was  made.    1  Injt.  373.     Nor 

againft  common   Reafon,.as  that  Common   is 

appendant    to   a  Meadow,  or    to  a  Meffuage. 

Plow.  170.   Lib.  4.  ^y. 

if 
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If  the  Matter  contained   in   an  Award,  and  Upon  an  A- 
the  Matter  in  the  Submiffion  do  not  agree,  it  ward, 
will  hardly  be  fupplied  by  an  Averment.    Dyer 
242.  52. 

If   the    Defeafance   of   a  Recognizance   be  Date, 
dated    before    the   Recognizance,    it   may    be 
averred  to  be  delivered  at  or  before  the  Time 
of   the    Recognizance    entred    into.     Perkirfs 
Cafe,  147. 

Things  apparent,  or  neceffarily  intendable  by 
Law,  need  not  be  averred  :  Manfefia  non  proba- 
tion indigent :  Quod  conftat  dare,  non  debet  ve- 
rificari.     Lib.  11.  25.     Pic.  8. 

Chief  Juftice  Anderfon  held,  Godbolt  i3i.Devife. 
That  if  one  devife  Lands  to  the  Heirs  of  J.  S. 
and  the  Clerk  writes  it  to  J.  S.  and  his  Heirs, 
that  the  fame  may  be  holpen  by  Averment, 
becaufe  the  Intent  of  the  Devifor  is  written, 
and  more;  and  it  (hall  be  naught  for  that 
which  was  againft  his  Will,  and  good  for  the 
Refidue.  But  if  a  Devife  be  to  J.  S.  and  his 
Heirs,  and  it  is  written  but  to  the  Heirs  of 
J.  S.  there  an  Averment  (hall  not  make  it 
good  to  J.  S.  becaufe  it  is  not  in  Writing, 
which  the  Law  requires  •,  and  fo  an  Averment 
to  take  away  any  Surplufage  is  good,  but  not 
to  increafe  that  which  is  defective  in  the  Will 
of  the  Teftator.  But  with  Submiffion,  if  the 
Law  mould  admit  of  fuch  Averments,  it  would 
be  as  mifchievous  one  Way  as  the  other,  and 
no  Man  could  know  by  the  Words  of  the 
Will,  what  Conftru&ion  to  make,  nor  what 
Advice  to  give  ;  but  this  (hall  be  controuled  by 
collateral  Averments  out  of  the  Will,  and  in- 
flead  of  proving  the  Teftator's  Will,  it  would 
be  the  deftroying  of  it. 

H  4  If 
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Partition.  If  the  Partition   be  by  Writ,  although  it  be 

unequal,  yet  it   fhall  not   be  avoided  by  Aver- 
ment, but  (hall  bind  the  Feme  Coverts      And 
fuch  Averment  againft  the  Return  of  the  She- 
riff fhall  not  be  good,      i  Inft.  171. 
Confidera-  A  valuable  Confideration  in  a  Bargain   and 

twn.  .  Sale   not   exprefTcd,  may   be  averred.^    2  Inft 

672.  J 

A  Confideration  which  confifts  with  the 
Deed,  and  not  repugnant,  may  be  averred  ; 
asm  a  Bargain  and  Sale,  if  a  particular  Con- 
fideration be  exprefled,  and  the  general  Claufe 
or  otoer  good  Caufes  and  Confider -aliens,  or  with- 
out that  general  Claufe,  yet  other  Confidera- 
tions  may  be  /hewed  :  So  if  the  particular  Con- 
fideration be  Love  and  Affection,  yet  Payment 
of  Money  may  be  (hewed  :  fo  a  precedent  In- 
tent of  Ufes,  and  to  levy  a  Fine,  may  be  fhew- 
ed  to  guide  the  Ufe  of  the  Fine.  Roll.  Tir 
Ufes,  790. 
tTfes.  As  if  I  covenant  by  Deed  to  purchafe  Land, 

and  then  to  levy  a  Fine,  or  make  a  Feoffment 
thereof  to  the  Ufe  of  another,  and  afterwards 
purchale  and  levy  a  Fine,  or  make  a  Feoffment, 
this  Ufe  fhall  rife ;  for  the  Deed  is  an  Evidence 
of  the  precedent  Intent,  and  the  Ufes  of  a 
Fine  or  Feoffment  may  be  directed  by  the  pre- 
cedent Intent,  and  yet  fuch  Intent  is  coun- 
termandable.  But  a  Covenant  to  purchafe 
and  ftand  feifed  of  Lands  to  Ufes,  ftall-jiot 
raife  the  Ufe  after  the  Purchafe,  becaufe  the 
Ufe  is  to  rife  by  the  Deed,  and  at  the  Time 
when  the  Deed  was  made,  there  was  no  Eftate 
in  the  Land.     Ibid. 

So  if  one  Joint-tenant  covenant  to  ftand 
ieiied  of  his  Companion's  Parr,  if  he  furvive, 
yet  no  Ufe  fhall  rife  if  he  did  furvive,  becaufe 


at 
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at  the  Time  of  the  Covenant,  he  could  not 
grant  nor  charge  the  Land.     Ibid. 

'Tis  true  that  a  Fine  fur  Grant  &  Render,  Fine  fur  Grant 
unlefs  it  be  in  fpecial  Cafes,  cannot  be  averred  fcf  Render. 
by  Parol  to  be  to  any  other  Ufe  or  Intent  than 
what  is  exprelTed   in  the  Fine,  Feoffment,  or 
other  Conveyance:    But    there   is  a  Diverfity 
betwixt  a  Ufe  and  Confideration  ;  for  when  a 
Fine,  Feoffment,    or    other  Conveyance,    im- 
port an  exprefs  Confideration,  a  Man  may  aver 
by  Word  another  Confideration,    which  may 
ftand    with    the  Confideration   expreffed  ;    but 
the  Parties    cannot  by  Parol  aver  any  other 
Ufe  than  is  contained  in  the  fame  Conveyance. 
Alfo  no  Averment  (hall  be  againft  the  Confide- 
ration exprcfied  ;  but  yet  in  fome  Cafes  a  Fine 
fur  Grant  Esf  Render  may  be  ruled  and  directed 
in  Part  by  Averment  per  parol:  And   this  is 
when    the  original  Bargain    and   Contract  be- 
twixt   the   Parties    is    by   Indenture  or   other 
Deed  ;  as  where  it  is  agreed  by  Indenture,  that 
a  Fine  (hall  be  levied  of  certain  Lands,  by  the 
Name  of  a  certain  Number  of  Acres,  to  divers 
Perfons,  and  that   they  (hall  grant  and  render 
the  Land  again  in  Fee-fimple,  which  fhall  be 
to   certain   Ufes,  the   Fine  is   levied    of    the 
Land;  but  there  is  fome  Variance  betwixt  the 
Number  of  Acres  comprized  in  the  Fine  ;  or 
the  Fine  is  levied  to  one  of  the  Parties  only, 
who   grants    and    renders  the  Land,    fo  thac 
there  is  a  Variance  betwixt  the  Covenant  and 
the  Fine,  either  in  the  Number,  Time,  or  Per- 
fon,  (3c.  yet  this  Fine  (hall  be  averred  to  be 
to  the  Ufes  in  the  Indentures.     For  the  In- 
tent   of   the  Parties,  and    the  Subftance  and 
Effeft  of    their   original  Bargain  and   Agree- 
ment, is  chiefly  to  be  regarded  in   all  Con- 
a  veyances  -9 
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veyances;  and  therefore  the  Law  allows  art 
Averment  by  Parol,  to  reconcile  the  Fine  and 
Indentures,  although  this  Sort  of  Fine  imports 
a  Confideration  in  itfelf,  and  regularly  by  a 
naked  Averment  by  Parol  cannot  be  averred 
to  be  to  any  other  Ufeor  Intent,  than  is  com- 
prized in  the  Fine  itfeJf  5  but  by  Deed  it  may 
be.     Lib.  2.  77. 

And  although  the  Fine  be  of  fo  high  a  Na- 
ture, that  it  will  not  permit  naked  Averments 
againft  the  Purport  and  Conufance  of  the  Fine;' 
yet  when  the  Law  requires  one  of  Necefiity  jj 
and  for  Conformity,  to  join  with  another  in  a 
Fine,  the  Law  permits  to  fhew  the  Verity  of 
the  Matter,  to  avoid  Prejudice  and  Confufion. 
As  where  Baron  and   Feme  an  Infant  levy  a 
Fine,  which  is  reverfed  for  the  Nonage  of  the. 
Wife,  the  Baron  and  Feme  (hall  have  Reftitu- 
tion  prefently,  and  the  Conufee  (hall  not  detain 
this  during  the  Coverture;  for  all  the  Eftate 
paffes  from  the  Feme,  and  the  Baron  joins  for 
NecefTity  and  Conformity  ;  and  therefore  the 
Law  permits  that  the  Verity  of  this  (hall  be 
fhewed,  and  that  the  whole  Eftate  (hall  be  re- 
ftored  to  the  Wife,    during  the  Life  of  the 
Hufband.     Worfely  and  his  Wife  againft  Char- 
nock^  30  £sf  3  £  EltZi  Lib.  2.  77. 

What  may  be  averred  centra  &  -prater  Re- 
cords, Fines,  Recoveries,  Deeds,  Wills,  fcrV. 
is  very  require  for  a  good  Praftifcr  to  be 
ready  in,  and  therefore  I  have  here  given  this 
Tafte,  referring  him  to  the  Books  at  large, 
where  he  may  fee  what  Averments  he  in  Re- 
mainder, the  Heir  in  Tail,  the  Wife,  her 
Heirs,  Eftrangers,  Privies,  Parties,  fcrV.  may 
have  co   Fines,  Recoveries,  fcfr,     Lib.  i.  j6. 

Lik 
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Lib.  2.  77.  Lib.  4.  71.  ZA  9.  HO>  H^  £*• 
2.  55.  Lib.  2.  88.  Ltf.  10.  50,  96.  £tf.  3. 
51,  88.     Lib.  4.  74,  fcff.  -  ; 

The  Knowledge  of  Evidence  is  io  benefi-iVW;  The 
rial  and  ncceflary  for  all  Pradtifers  in  the  Law  $fcg*tf 
that  none  can  know  too  much,   be  too  well  much  Li|ht 
,  verfed,  or  too  often  converfant  in  it.     There-  t0  know  what 

fore   to    compleat  this  Treatife,    efpecially  in  Evidence  is 
i  this  Particular,  I  have  drained   the  Law  Books  good,  and 
i  of  all,  or  the  mod  principal  Cafes  relating  to  what  not' 
it ;  and  have  added  fome  Obfervations  very  fit 
for  the  Unlearned  to  know ;  and  I  hope  not 
fit  for  the  Learned  to  reject. 
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Acceffary  to 
be  tried 
when  the 
Principal  13 
pardoned  or 
admitted  to 
his  Clergy. 


CHAP.     XVI. 

Brief  Obfervations   relating   to   Trials  in 
Capital  Cafes. 

Accejfe.ry. 

j.TF  the  Principal  be  acquitted,  or  convict 
J  only  of  Manflanghter,  or  fe  Defendendoy 
or  before  Attainder  hath  his  Clergy  or  Par- 
don, or  die,  the  Accefiary  (hall  not  be  ar- 
raigned. So  if  the  Principal  (land  mute.  Hale 
P.  C.  221. 

2.  If  the  Principal  appears  not,  the  Accef- 
fary  (hall  not  be  tried,  unlefs  he  will.  Ibid. 
222. 

3.  Where  a  new  Felony  is  made  by  Statute, 
it  feems  that  there  is  no  Accefiary,  unlefs  fpe- 
cially  enacted.  Ibid.  223.  9$u<ere^  for  Co.  3  Inft. 
72.  is  otherwife. 

4.  A  Man  being  acquitted  as  Principal,  can- 
not be  arraigned  as  Accefiary  ;  but  if  acquit- 
ted as  Accefiary,  he  may  be  arraigned  as  Prin- 
cipal.    Ibid.  224. 

5.  Where  there  are  two  Principals  and  one 
Accefiary,  if  one  of  the  Principals  be  found 
Not  guilty,  the  Accefiary  is  discharged.  Co. 
2  Inft.  183. 

By  1  Anna,  cap.  9.  it  was  enacted,  That  if 
the  Principal  be  convict  of  Felony,  (land 
mute,  or  challenge  peremptorily  above  twenty 
Jurors,  the  Accefiary  may  be  proceeded  againft 
as  if  fuch  Principal  Felon  had  been  attainted, 
notwithfianding  fuch  principal  Felon  be  admit- 
ted 
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ted  to  his  Clergy,  pardoned  or  otherwife  deli- 
vered before  Attainder. 

Such  AccefTary  being  convicted,  or  if  he  And  fuffer  as 
(lands  muce,  or  challenge  as  aforelaid,  rtia.ll  lf  the  rinci- 
fuffer  as  if  the  Principal  had  been  attainted.       tPa*nteTat~ 

By  *  Ami£*  cap.  21.  it  is  enacted,  That  if        .' 

r»     r         it.  11  -  •  l  I  -i     Receivers  of 

any  Perfon    fhall    receive   or  buy    knowingly  FeIons  or 
any  ftolen  Goods,    or  knowingly  harbour  or  ftolen  Goods 
conceal  Felons,  he  (hall  be  taken  as  AccefTary  deemed  Ac- 
to  the  Felonies,  and  being  convicted  fhall  fuffer  ceffanes. 
Death  as  a  Felon. 

If  the  principal  Felon  cannot  be  taken,  foSuchAccef- 
as  to  be  convicted,  yec  the  Perfon  buying  ftolen  laries  may  ^e 
Goods,  or  receiving  a  Felon  knowingly,  may  befor^the 
be  profecuted  for  a  Mifdemeanor,  to  be  punifh-  principalis 
ed  by  Fine  or  Imprifonment,  or  other  corporal  taken. 
Punifhment,    as    the   Court    (hall    think    fit ; 
which  fhall  exempt  the  Offenders  from  being 
punifhed  as  AccefTary,  if  the  Principal  be  after 
convict. 

Vide  Attainder  3.     Bar  1. 

Accufalion. 

1.  By  the  Statute  37  £.3.  c.  iS.  Promoters 
of  Suggeftions  to  the  King  were  to  incur  the 
Pain  which  the  Accufed  mould  fuffer,  in  cafe 
the  Suggeftion  hold  not ;  but  that  Claufe  was 
repealed  by  41  E.  3.  c.  9.  and  the  Penalty 
changed  inro  Fine  and  Imprifonment,  and  Da- 
mages to  the  Parry  grieved. 

Afiion. 

1.  Action  lies  after  Trial  and  Acquittal  (of. 
Felony)  for  unjuft  and    malicious  Profecution. 
400/.  Damages  were  recovered  in  the  Com- 
mon 
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nion  Pleas  after  Trial    in  the  King's  Bench.' 

\it .  air  °    t!?e  five  Fr^bmen.     Vide  Lord, 
tiollite  Narrative,  p.  42. 

Appeal. 

1.  An  Appeal  For  the  Death  of  her  Hus- 
band is  prcfecuted  in  the  Office  of  civil  Pleas s 
in   the  King's  Bench,  and  nor  in  the  Crown-  - 
Office;    and  the   Woman  may  profecute   by 
Attorney,  made  by  Warrant  under  Hand  and 
Seal,   acknowledged  by  the    Party    in  Courl 
or  proved  by  Witness.     2  Jones  210.  Warred 
and  Verdon. 

2.  Principal  or  Acceifary  in  Murder  being- 
acquitted  within  a  Year  and  a  Day  after   the* 
Fad,  the  Juftices    (hall  not  Jet   them   go  at 
large,   but  either  remand  them  to  Prifon,  or 
bail  them  till  the  Year  and  Day  be  up,  in  whiclv 
Time  the  Wife  or  next  Heir  of  the  Party  (lain' 
(whether  the  Offender  be  attaint  or  acquitted) 
may  profecute  their  Appeal,  in  Cafe  the  Be- 
nefit of  Clergy  hath  not  been  allowed.     The 
Appellant  muft  commence  the  Appeal  in  pro- 
per Perfon,  but  may  after  appoint  an  Attor- 
ney to  profecute  it   (fave  only  in  fuch  Cafes 
where  Battle  lieth).  Stat.  3  H.  7.  c.  1.  fett.  i5. 
fcf  infra. 

3.  No  Man  (hall  be  taken  or  imprifoned 
upon  the  Appeal  of  a  Woman  for  the  Death 
of  any  other  than  her  Hufband.  Mag.  Chart. 
*•  34/ 

Vide  Parti  ceps  Criminis  1. 


Arraignment, 
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Arraignment. 

1.  A  Prifoner  at  the  Time  of  his  Arraign- 
ment ought  not  to  be  in  Irons.  Hale  P.  C.  212. 
$u<ere. 

2.  After  an  Attainder  of  Felony,  the  Prifoner 
may  be  arraigned  of  Treafon.  Ibid.  231. 

3.  When  the  Defendant  hath  pleaded  to  the 
Indictment,  Not  guilty,  the  Clerk  on  Behalf  of 
the  King,  or  his  Attorney  General,  by  Way  of 
Replication,  fays  Culprit,  u  e.  Culprift,  which 
is  an  Averment  of  his  Guilt ;  and  a  taking  of 
IfTue  thereupon,  as  much  as  paratus  eft  verifi- 
care  quod  Culpabilis  eft  \  the  like  as  in  Civil 
Actions,  £5?  hoc  paratus  eft  verificare,  prift  in 
French  fignifying  the  fame  with  paratus  in 
Latin ;  then  the  Prifoner  being  demanded  how 
he  will  be  tried,  anfwers,  By  God  and  the 
Country,  which  is  the  fame  with  a  Rejoinder 
and  joining  Iflue  in  a  Civil  Action,  concluding 
&?  de  hoc  ponit  fe  fuper  Patriam.  So  that 
upon  all  Arraignments,  there  is  a  Formality  of 
Pleading  obferved,  in  Effect  the  fame  as  in 
Civil  Actions. 

Vide  Trial  6. 

Arreft  of  Judgment. 

1.  Four  Days  are  regularly  given  to  move 
in  Arreft  of  Judgment  •,  but  the  Court  may 
enlarge  the  Time  if  they  pleafe,  and  according- 
ly eight  Days  were  given  to  Oates.  Oates's  2d 
Trial  56,  $y. 

2.  Of  old  Time  the  Party  convifted  had  at 
leaft  thirty  Days,  to  (hew  fome  Matter  to  ar- 
reft Judgment,  which  now  (fays  Sir  Ed.  Coke) 

is 
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is  gone  in  diffuetudinem  ;  and  great  Expedition, 
is  now  made  in  Pleas  of  rhe  Crown  concerning 
the  Life  of  Man.     Sed  de  mcrte  bominis  nulla 
ejl  cunclatio  longa.  Co.  Lit.  f.  134.  b. 

Attainder. 

1.  Attainder  may  be  falfified  by  the  Party,  J 
by  Writ  of  Error;  or  by  others,  as  a  Purcha- 
for  in  fome  Cafes,  if  he  purchafed  before  the  : 
Attainder,  and  after   the  Time  of  the  Felony 
fuppofed.     Vide  Hale  P.  C.  270. 

2.  Jf  the  Attainder  was  by  fuch  as  had  nof 
good  Commiffion,  the  Party  himfclf  may  fal- 
fify.  Id.  ibid.  J 

3.  Principal  is  attaint,  and  then  the  Accef-1 
fary;  Principal  reverfes  his  Attainder,  the  At- J 
tainder  of  the  Acceflary  is  ipfo  fatto  avoided. 
Id.  Ibid.  J  j 

4.  Attaint  of  Treafon,  and  then  the  Trea-  ] 
fon  is  pardoned  by  Ad  of  Parliament,  the  1 
Party  or  Heir  fhall  falfify.     Ibid.  iji. 


Bail. 

i.F)  Y  the  Statute  of  31  Car.  2.  cap.  2.  a  Writ 
J_J  of  Habeas  Corpus  may  be  granted  in 
Vacation  Time  by  the  Lord  Chancellor,  or 
any  Judge  or  Baron  of  the  Coif,  returnable  im- 
mediate ^  who  are  impowered  to  bail  the  Pri- 
foner  (if  bailable)  to  appear  at  the  King's  Bench 
the  next  Term  or  Aflizes,  13 c.  Sett.  3.  The 
Prifoner  who  wilfully  neglects  two  Terms, 
fhall  not  have  the  Benefit  of  a  Habeas  Corpus 
in  the  Vacation  Time,  Seel.  4.  Perfons  com- 
mitted for  Felony  or  Treafon,   if  not  (upon 

their 
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rheir  Petition  in  open  Court,  the  firft  Week 
of  the  Term,  or  firft  Day  of  Seffions,  &c.)  in- 
{lifted  the  next  Term  or  Seflions,  err.  (hall  be 
bailed,  unlefs  it  appear  by  Oath,  That  the 
Witneffes  for  the  King  cannot  be  produced  fo 
foon  j  and  if  not  indicted  the  fecond  Term  or 
Seflions,  &c.  he  fiiall  be  totally  difcharged, 
Sjeft.  7.     If  the  Lord  Chancellor,  or  any  of  the  « 

Judges  aforefaid,  (hall  in  the  Vacation  Time, 
upon  View  of  the  Copy  of  the  Commitment, 
or  Oath  made  that  iuch  Copy  was  denied, 
deny  a  Writ  of  Habeas  Corpus  •,  he  (hall  forieic 
to  the  Prifoner  or  Parry  grieved  500/  8tft.  10. 
Sheriff  or  Officer  neglecting  or  rcfufing  to 
obey  the  Writ,  or  to  deliver  a  true  Copy  of 
r.he  Commitment  within  fix  Hjurs  after  De- 
jnand,  (hall  forfeit  to  the  Prifoner,  for  the 
firft  Offence  100/.  for  the  fecond  Offence 
200/.  and  lofe  his  Office,  Sc8.  5.  (unlefs  the 
Commitment  be  for  Felony  or  Treafon  plain- 
ly and  fpecially  expreffed  in  the  Warrant  of 
Commitment). 

2.  Perfons  taken  for  the  Death  of  a  Man, 
or  by  Command  of  the  King  cr  his  Juftices, 
Perfons  outlawed,  abjured,  Provers  and  fuch 
as  are  taken  in  the  Manner,  Prifon-breakers, 
Thieves  openly  defamed  and  known,  Appel- 
lees by  Provers,  (during  the  Life  of  fuch  Pro- 
vers) Houfe- burners,  Counterfeiters  of  the 
King's  Seal  or  Coin,  excommunicated  Per- 
fons, and  Traitors,  are  not  repleviable  (or 
bailable)  by  common  Writ,  or  without  Writ. 
Wef:m.  1.  (3  E.  1.)  c.  15.  Vide  Hale  P.  C.  98. 
cs*  infra. 

3.  Perfons  guilty  of  Larceny  by  Inquefts  ta- 
ken before  Sheriffs  or  Bailiffs,  or  of  Petty  Lar- 
ceny,   not  before  detected,    or  acceffary  unto 

Vol.  II.  S  any 
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any  Felony,  or  only  guilty  of  fomc  Trefpafs, 
for  which  he  ought  not  to  lofe  Life  or  Mem- 
ber, are  bailable  by  good  Sureiies.  Stat,  ubi 
fup\  To  bail  thofe  who  are  no:  bailable,  and 
refufe  to  bail  thofe  who  are,  is  punifhable  by 
Fine  and  impriionment.  Stat,  ubi  fupra.  Hale 
P.  C.  97. 

4.  Ye:  the  Court  of  King's  Bench  has  bailed 
one  indicled  for  Murder  at  the  Quarter-Set 
fio.-s  in  Sufex,  the  Indictment  being  removed 
by  Certiorari  into  that  Court,  after  he  had 
been  arraigned,  and  pleaded  Not  guil  y.  The 
Bail  were  four  fufficient  Perfons,  Corpus  pro 
Farrington's  Cafe,  Micb.  34  Car.  2. 
2  Jcr.-::  :::. 

Juflices  of  Peace  cannot  bail  but  where 

they     have    Cognizance    of    the    Caufe,    and 

therefore  if  a  Man  be  taken  upon  a  Procefs  of 

Rebellion  out  of  Chancery,  they  cannot  bail. 

105. 

6.  By  the  Statures  of  3  H.  7.  c.  7.  and 
1  £5?  2  Pb.  £s?  M.  c.  13.  two  Juflices  of  Peace 
are  impowered  to  bail  in  Cafe  of  Felony.  Halt 
P.C.  105. 

-.  A  Bail  for  a  Prifoner  cannot  be  a  Wit- 
r.efs  for  him,  unlets  the  King's  Counfel  confent. 
Hambden's  "Trial  32. 

8.  By  Stat.  1  W.  fc?  M.  Sejf.  2.  c.  2.  it  is  de- 
clared and  enacted,  (inter  alia)  Tbat  exceffive 
Bail  cugbt  net  to  be  required*  nor  exceffhc  Fines 
impofedy  nor  cruel  and  unjuft  Punifhments  in- 
flitled*  and  tbat  all  Grants  and  Prcmifes  of 
Fines  and  Forfeitures  of  particular  Perfons  before 
CcTrjiciion  are  illegal  and  Z'oid. 

Vide  Appeal  2. 


Bar. 
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Bar. 

1.  Where  a  Man  is  convict  upon  an  Indict* 
ment  of  ManQaughter,  and  hath  had  his  Clergy, 
this  is  a  Bar  to  an  Appeal  after  brought,  though 
it  be  of  Murder,  for  the  Fact  is  the  Tame.  Hale 
P.  C.  247. 

Baron.     Peer. 

1.  A  Baron  of  the  Realm  being  a  Wirnefe, 
fits  covered  after  his  Evidence  is  over.  So  alfo 
where  he  harh  been  a  Party  in  Treafon,  if  he 
hath  his  Pardon.   Hamb.  Trial  17. 

2.  Evidence  againft  the  Honour  of  a  Peer  of 
the  Realm  who  gives  Evidence  for  the  King, 
thereby  to  render   him  incredible,  as   to  make 
him   an  Atheift,    &c.    not   admitted.     /; 
Trial  37,   38. 

Vide  Trial  1 6.     Clergy  4. 


ChaUenze* 

j.T~)Rifoner   may  challenge   peremptorily    in 
JL      Capital   Cafes,  where    his   Life   is   con- 
cerned, but  not  in  leflfer  Offences;     Read, 
Trial  8. 

2.  Allowed  for  a  good  Caufe  of  Challenge 
to  one  of  the  Petty  Jury,  if  he  hath  been  of 
the  Grand  Jury  that  found  the  Bill.  Oates's 
jft  Trial  1. 

3.  In  Treafon  the  Prifoner  accufed  may 
challenge  thirty-five;  and  therefore  there  is  a 
Return  generally  of  fixty  or  eighty,  and  v 

he  has  challenged  as  many   as  he  pleafe? 
S  2 
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twelve  Men  that  (land  next  are  to  be  of  the 
Jury.     Lord  BujfePs  Trial  31. 

4.  Peremprory  Challenge  is  not  allowable, 
but  where  the  Life  of  Man  comes  in  Queftion. 
At  Common  Law  he  might  have  challenged 
peremptorily  thirty-five,  that  is  under  three  fuH 
Juries ;  if  he  challenged  above,  he  fhould  be 
hanged  :  But  by  ihe  Stat.  22  H.  8.  c.  4.  made 
perpetual  by  32  H.  8.  c.  3.  it  is  reduced  to 
twenty ;  and  if  he  challenge  above  twenty,  he 
fhall  not  be  therefore  hanged,  but  his  Challenge 
(hall  be  over-ruled,  and  put  upon  his  Trial : 
Yet  qu<ere  Hale  P.  C.  259.  But  in  Cafe  of 
Treafon  or  Petty  Treafon,  the  Challenge  of 
thiny-flve  is  reftored  by  Stat.  182  Ph.  Sf  M. 
io.  Hale  P.  C. 

Vide  Mute  1. 

Clergy. 

1.  Where  Clergy  is  allowable,  it  is  to  be  I 
allowed  as  well  where  the  Party  is  convict  by 
ConfelTion,  as  by  Verdict,  and  where  he  ftands 
mute.     Hale  P.  C.  231. 

2.  One  admitted  to  his  Clergy  (ball,  not- 
withftanding  his  Purgation,  anfwer  for  other 
Offences  formerly  committed,  Stat.  8  Eliz.  c.  4. 
Before,  (by  Reafon  of  the  Stat.  25  E.  3.  5. 
which  fays,  a  Clerk  (hall  be  arraigned  of  all 
his  Offences  at  once)  Auterfoits  cenvift  and 
Clergy  had  been  a  Bar  to  an  Arraignment  of 
«ny  other  Felony,  though  not  within  Clergy. 
Hale  P.  C.  249. 

This  poflibly  may  be  the  Occafion  of  that 
Error,  which  the  leffer  Criminals  at  the  Old 
Baily  fo  often  ufe,  when  they  plead  Guilty  to 
this  and  all  other  Felonies  within  the  Benefit 

of 
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of  Clergy  ;  though  they  are  as  often  told   they 
can  plead  only  to  what  they  are  indicted. 

3.  None  (hall  have  the  Benefit  of  Clergy 
twice,  unlefs  he  be  really  in  Orders.  Stat.  4  H. 
7.  c.  13.    Hale  P.  C.  239. 

4.  Ecclefiaftical  Perfons  being  convift  of 
Manflaughter,  and  having  their  Clergy,  (hall 
not  be  burnt  in  the  Hand,  propter  ordines, 
Hob.  288,  294.  Neither  (hall  a  Baron  of  this 
Realm,  in  the  like  Cafe,  be  burnt  in  the 
Hand,  propter  honor  em.    Stat.  1  Ed.  6.  c.  12. 

fe&.  14. 

5.  The  King  may  pardon  Burning  in  the 
Hand  after  Convi&ion,  and  that  as  well  in  an 
Appeal  as  upon  an  Indictment:  And  the 
Burning  being  pardoned,  he  (hall  be  delivered 
out  of  Prifon  of  Confequence.  Co.  Rep.  I.  5. 
/.  50.  Biggin's  Cafe. 

6.  A  Man  difcharged  of  Burning  in  the 
Hand  (hall  be  immediately  difcharged  of  his 
Imprifonment.  Co.  ubi  fup\  Yet  the  Juftices, 
if  they  fee  Caufe,  may  detain  the  Party  in 
Prifon  for  feme  Time,  not  exceeding  a  Year. 
Stat.   18  Eliz.  c.  7.  feft.  2,  3.   1 

7.  By  the  3  &  4  W.  Esf  M.  9.  it  was  enact-  Women  to 
ed,  That  if  a  Woman  (hould  be  con viftcd  of  ^^ Be- 
any Offence,  for  which  a  Man  might  have  «hc 

Benefit  of  his  Clergy;  upon  her  Prayer  to 
have  the  Benefit  of  this  Statute,  Judgment  of 
Death  (hall  not  be  given  againft  her,  but  (he 
fhall  fuffer  the  fame  Punifhment  a  Man  (hould 
fuffer  in  the  like  Cafe.  . 

S.  By  the  fame  Statute,   Clergy  was  taken  ™*™;~ 
away  from  fuch  as  (hould  break  any  Dwelling-  ShopSj  g,r| 
houfe,  Shop  or  Warehoufe  thereunto  belong-  and  dealing 

the  Value  of 
5  j.  excluded  Clergy, 

S  3  inS 
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ing,  or  therewith  ufed  in  the  Day-time ;  and 
felonioufly  take  away  Money  or  Goods  to  the 
Value  of  five  Shillings,  though  no  Perfon  were 
therein. 
Perfons  (leal-  9.  By  io  £5?  11  J^.  3.  cap.  23.  it  was  enact- 
ing the  Value  ecj,  That  all  Perfons  who  by  Night  or  Day  af- 

an/shop  ter  the  2°rh  Day  of  May  l699>  ^ou\d  in  any 

Warehouse,  SnoP>  Warehoufe,  Coach- houfe  or  Stable,  pri- 

&c.  though  vately  and  felonioufly  fteal  any  Goods,  62V.  to 

not  broke  o-  the  Value  of  five  Shillings,  though  fuch  Shop, 

^adedCkr-  ^C'  Wefe  n0t  broken  °Pefl?  and  whether  the 
Owner  or  any  other  Perfon 'were  or  were  not 
in  fuch  Shop,  fcfc.  And  whoever  (hall  aflift 
in  the  committing  fuch  Offence,  being  thereof 
convicted,  fhall  lofe  the  Benefit  of  Clergy. 
Reading  ta-  10.  By  5  Anna,  cap.  6.  If  any  Perfon  (hall 

ken  away.       be  convict  of  fuch  Felony,  for  which  he  ought 
to  have  the  Benefit  of  Clergy,  andjhall  pray 
the  Benefit  of  this  Act  •,    he  fhall   not  be  re- 
quired to  read,  but  fhall  be  punimed  as  a  Clerk 
convict. 
Perfons  Ileal-        ll-  By   *2  Anna^  cap.   7.  Perfons  dealing 
ing  the  Value  Money  or  Goods  to  the  Value  of  40  J.  out  of 
of_*OJ:outofany  Dwelling,  houfe  or  Out-houfe  thereto  be- 

h^exdt  lonSing'  though  fuch  Houfe  °r  Out-houfe  are 
ded  Clergy.  not  Dr°ke  open,  they  and  their  Accomplices 
are  excluded  the  Benefit  of  the  Act  which 
comes  in  the  Room  of  Clergy:  Provided  it  do 
Not  to  extend  noc  extend  to  Apprentices  under  fifteen  Years 
to  Appren-  of  Age,  who  rob  their  Matters.  Perfons  get- 
tices  under  fif.  tjng  jnt0  a  Houfe  by  Day  or  Night,  with  an 
Breaking  out  l?ltnt  to  commit  Felony,  who  in  the  Night- 
of  a  Houfe,  tme  ma^  Drcak  the  faid  Houfe  to  get  out, 
excluded  fhall  be  deemed  guilty  of  Burglary,  and  ex- 
Clergy,  eluded  the  Benefit  of  Clergy.  Ibid. 


Commitment. 
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Commitment. 

1.  People  apprehended  upon  Sufpicion  of 
Robbery,  and  had  before  a  Juftice,  ought  not 
to  be  committed  without  Oath.  Lord  Hollis's 
Narr*  of  the  Trial  of  five  French  Gentlemen, 

4-   3*- 

2.  Subjects  of  this  Realm  committed  for  any 

Crime,  fhall  not  be  removed  into  Cuftody  of 
any  other  Officer,  unltfs  by  Habeas  Corpus,  or 
fome  other  legal  Writ  in  due  Courfe  of  Law, 
or  in  Cafe  of  Fire,  Infection,  or  other  necef- 
fny.     Stat.   31  Car.  2.  e.  2.  fed.  9. 

3.  No  Perfon,  who  (hall  be  delivered  or  fet 
at  large  upon  any  Habeas  Corpus,  (hall  be  again 
re-committed  for  the  fame  Offence,  by  any 
Perfon  or  Perfons  whatfoever,  other  than  by 
the  legal  Order  or  Procefs  of  fuch  Court  where- 
in  he  (hall  be  bound  by  Recognizance  to  ap- 
pear, or  other  Court  having  Jurifdiction  of  the 
Caufe.     Stat.  31  Car.  2.  c.  2.  feci.  6. 

4.  No  Subject  inhabiting  in  this  Realm, 
fhall  be  fent  Prifoner  into  Scotland,  Ireland, 
Jerfey,  or  any  Foreign  Pans,  except  Perfons 
contracting  to  be  tranfponed,  or  Felons  pray- 
ing Tranfportation.     31  Car.  2.  c.  2.  feci.  12, 

Confefs.     V.  Overt-Acl  5. 

1.  Parties  have  fometimes  confeffed  them- 
felves  Guilty,  falfly.  The  Cafe  of  Harrifon  of 
Campden  in  Gloucefterfhire^  who  appeared  alive 
many  Years  after  three  had  been  hanged 
for  his  Murder,  one  of  which  confefTed.  Alio 
the  Truth  of  Witches  confeffion  agatnft 
S  4  themfclves 
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themfelves  hath  been  often  doubted  ;  it  feems 
therefore  that  there  ought  to  be  good  Cir- 
cumftances  concurring. 

Copy. 

i.  Copy  oflndiclmenr,  or  Council,  in  Cafe* 
of  Treafon,  not  grantable  by  Law.  Sidn. 
Trial  7.  And  this,  hocwithftanding  46  E.  3. 
which  (as  Mr.  Sidney  alledged)  provides  that 
tout  gents  fhali  have  a  Copy  of  every  Record. 
Ibid.  9,  10. 

2.  But  now  by  the  Stat.  7  W.  3.  e.  3.  Every 
Perfon  accuied  or  indided  for  High  Treafon, 
whereby  any  Corruption  of  Blood  may  be 
made,  or  for  Mifprifion  of  fuch  Treafon,  fhall 
have  a  Copy  of  the  whole  Indidment  (but 
not  the  Names  of  the  Witnefles)  five  Days  at 
leaft  before  the  Trial  5  his  Attorney  or  Agent 
requiring  the  fame,  and  paying  Fees  for  Wri- 
ting, not  exceeding  5  $. 

3.  Alfo  by  the  faid  Statute,  fuch  Perfon  (hall 
have  a  Copy  of  the  Jurors  who  are  to  try  him, 
at  leaft  two  Days  before  the  Trial. 

4.  Before  the  faid  Statute,  the  Prifoner  might 
not  have  a  Copy  of  the  Indiclment,  but  was 
fometimes  indulged  a  Copv  of  the  Panel, 
though  it  was  not  his  Right.  Lord  RuJfePs 
Trial  29,  30. 

Council. 

1.  In  collateral  Matters,  any  one  may  be  of 
Council  with  the  Prifoner,  without  Alignment. 
2  Jones  Rep.  i%o.     O  Carnfs  Cafe. 

2.  Prifoner 
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2.  Prifoner  hath  not  Council  in  Treafon,  be- 
caufe  the  Proof  mult  be  plain.     Colm  Trial  17. 

3.  In  thofe  Cafes  where  a  Man  can  have 
no  Council,  (as  Treafon,  &V.)  the  Court  is 
of  Council  for  him  ;  but  where  he  may  have 
Council  the  Judges  are  not  of  Council  for  the 
Prifoner.     Oates^s  \ft  Trial  66. 

4.  Council  in  Treafon  not  grantable,  ex- 
cept in  fome  fpecial  Point  oWLaw  ;  there  Coun- 
cil may  be  granted.  Sidn.  Trial  7.    Co.  3  Infix 

*37- 

5.  But  now  by  the  Statute  of  7  W.  3.  c.  3. 

If  any  Perfon  indicted  for  High  Treafon, 
whereby  any  Corruption  of  Blood  may  be 
made,  or  Mifprifion  of  fuch  Treafon,  (hall  de- 
fire  Council,  the  Court  before  whom  he  (hall 
be  tried,  (hall  aflign  him  fuch  Council  as  he  de- 
fires,  not  exceeding  two,  who  (hall  have  free 
Accefs  to  him  at  feafonable  Hours. 

6.  A  Prifoner  indicted,  and  demanding 
Council,  and  having  it,  if  he  refuies  to  plead 
as  his  Council  advifes,  Judgment  (hall  goagainft 
him  as  his  Crime  requires.  3  Cro.  175.  Jeffe's 
Cafe. 

7.  What  the  Prifoner  may  alledge  to  obtain 
Council  as  to  Matter  of  Law,  fee  Co.  3  Inft. 
137.  viz.  Such  Matters  as  may  make  the  Pro- 
ceedings erroneous,  and  of  fuch  it  is  lawful  for 
any  Man  then  prefent  in  Court,  to  inform  the 
Court.     Co.  3  Inft.  29  &  137. 

County. 

I.  In  Trials  of  Treafon,  it  is  not  material 
that  the  Fad  be  proved  to  be  done  in  the 
particular  Parifh  laid  in  the  Indictment ;  it  is 

fufficient 
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fufficient  if  proved  ro  be  done  in  the  County, 
in  any  other  Parifli.  CharnocVs  Trial  71  fc? 
alibi. 

Vide  Place  1.  Trial  11,  12. 


Defence. 

lTX  Y  ^7.  Williams,  in  all  Cafes  where  a  Per- 
£j  fon  fwears  dire&ly  againft  a  Defendant, 
the  Defendant,  or  his  Council,  (in  Cafe  the 
Caufe  admits  of  Council)  muft  endeavour  to 
fhew  from  Circumftances  anfmg  out  of  the 
Fact,  and  farther  Circumftances  attending  the 
Fact,  and  by  probable  Arguments,  and  rea- 
fonable  Inductions  out  of  the  Evidence,  that 
the  Defendant  is  Not  guilty:  This  where  di- 
red  Evidence  of  his  Innocence  cannot  be  had. 
Hatnbden's  Trial  19. 

Demurrer.     Vide  Plea. 

Depositions. 

1.  In  Trial  for  Murder,  Depofitions  taken 
before  the  Coroner  may  be  read  for  Evidence, 
if  the  Party  be  either  Dead  or  beyond  the 
Seas.  Seats,  Depofitions  taken  before  a  Ju- 
ftice  of  Peace,  2  Jones  Rep.  43.  yet  Hale  P. 
C.  263.  fays,  Depofitions  before  a  Juftice  may 
be  read  ;  but  in  Prudence  the  Juftice  or  his 
Clerk  ought  to  be  fworn  to  the  Truth  of  the 
Examinations. 


Evidence. 
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Evidence  in  Criminal  Matters. 

i.T  F  a  Man  be  indicted  upon  the  Stat,  of 
I  Stabbing,  i  Jac.  i.  c.  8.  and  the  Evidence 
is,  that  the  dead  Perfon  (truck  firft,  whereby  he 
is  out  of  the  Statute  ;  yet  this  will  maintain  a 
general  Indictment  for  Manflaughter ;  for  this 
is  an  Indictment  at  Common  Law  as  well  as 
by  the  Statute ;  and  though  the  Prifoner  proves 
himfelf  out  of  the  Statute,  yet  he  is  not  out  of 
the  Charge  in  the  Indictment.  Gilb.  Law  of 
Evid.  272. 

2.  A  Witnefs  may  make  ufe  of  Notes  to 
refrefh  his  Memory,  but  his  Teftimony  muft 
not  be  meerly  to  read  them.     Coleman's  Trial 

48. 

3.  A  Man  may  give  Evidence  though  he  be 

fworn  of  the  Jury.     Reading's  Trial  1 1. 

4.  Printed  Trials  not  allowed  to  be  cited 
for  Evidence.  5  Jef  Trial  45.  Langhorn's 
Trial  17,  50. 

5.  Hearfay,  or  a  Report  of  what  another 
Man  faid,  is  no  Evidence  againft  the  Prifoner. 
Lang.  Trial  22.  Lord  Ruffe  I9  s  Trial  48.  See 
poftea. 

6.  If  a  Woman  were  indicted  for  killing  her 
Baftard,  formerly  the  Evidence  ought  to  have 
been,  that  (he  actually  killed  it ;  but  now  by 
the  21  Jac.  1.  c.  21.  the  very  endeavouring  to 
conceal  the  Death  is  Evidence  of  Murder,  un- 
lefs  (he  contradict  it  by  another  Proof,  and 
prove  at  lead  by  one  Witnefs  that  the  Child 
was  Still-born.  Gilb.  Law  of  Evid.  271,  272. 

7.  An  Approver  (who  is  one  that  conferring 
himfelf  guilty  of  a  Felony  accufes  another  of 
the  fame  Crime)  hath  a  Penny  a  Day  ;  by 

'    North 
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North  Chief  Juftice,  to  fhew  that  Oates  and 
Bedlows's  Maintenance  from  the  King  was  no 
Objection  againft  their  Evidence.  Lang .  Trial 
27. 

8.  A  Copy  of  a  Record  in  the  Lords  Houfe 
would  not  be  admitted  to  be  given  in  Evidence 
at  Langhorris  Trials  (/>.  44.)  nor  was  he  al- 
lowed to  prove  by  Witnefles  what  Oates  had 
affirmed  in  Relation  to  him  at  another  Trial. 
Lang.  Trial  45,  49. 

9.  The  Journal  of  the  Houfe  of  Commons, 
no  Evidence ;  becaufe  they  have  no  Power  to 
give  an  Oa  h,  but  the  Proceedings  of  the 
Houie  of  Peers  are  Evidence,  becaufe  that  is 
a  Court  of  Record.  By  Jeffreys  Ch.  Juftice, 
Oates* s  ijl  Trial  55.  An  Order  of  Court-Ba- 
ron no  Evidence,  otherwife  of  the  Judgment  of 
a  Court-Leet.     Id.  ibid. 

10.  If  a  Witnefs  be  fworn  to  a  particular 
Thing,  and  fpeak  to  another  Matter  which  he 
was  not  fworn  to  give  an  Account  of,  this  can 
never  be  Evidence  •,  by  Jeffreys  Chief  Juftice. 
Oattfs  ift  Trial  65. 

1 1.  Hearfay  is  admitted  for  Evidence  where 
it  is  to  eftablifti  another  Witnefs's  Teftimony ; 
as  where  a  fecond  fwears  that  he  heard  the  firft 
Witnefs  declare  the  fame  Thing  formerly. 
Oaies's  ift  Trial  70. 

12.  Where  two  Fadts  are  alledged  of  the 
fame  Man,  and  it  be  queftioned  whether  it  be 
the  fame  Man,  it  is  fufflcient  that  it  is  fo  re- 
ported ;  and  this  is  good  Evidence,  unlefs  fome 
one  elfe  of  the  fame  Name  be  produced.  Oates'i 
2d  Trial  1 5. 

13.  Indictment  that  A.  gave  the  mortal 
Blow,  and  that  B.  and  C.  and  D.  were  prefent 
tnd  abetting,  the  Evidence   that  B.  gave  the 

2  mortal 
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morral  Blow,  and  that  C.  and  D.  were  prefent 
abetting,  maintains  the  Indictment.  Gilb.  L. 
*f  Evid.  271. 

But  if  two  are  indicted  as  Principals,  and 
the  Evidence  proves  one  Acceflary,  he  mult 
be  difcharged.  Gilb.  L.  of  Evid.  271. 

14.  By  Jeffreys  Chief  Juitice.  Though  in 
Strictnefs  we  do  not  chufe  to  admit  of  what 
others  have  fworn  at  another  Trial,  unlefs  the 
Party  be  dead  that  fwore  ir,  yet  the  Priloner 
is  fometimes  indulged  fo  far  as  to  be  admitted 
to  prove  it.  Oites's  id  'Trial  40. 

15.  If  a  Man  be  indicted  of  Poifoning,  Evi- 
dence of  Stabbing  does  not  maintain  the  In- 
dictment. Gilb.  Law  of  Evid.  270. 

16.  On  an  Indictment  of  Murder,  Self --de- 
fence mould  be  given  in  Evidence,  and  not 
pleaded,  becaufe  nothing  can  juftify  a  private 
Man's  Killing  another.  Gilb.  Law  of  Evid. 
270. 

17.  If  the  Indictment  be  of  Felony  at  one 
Day,  and  the  Evidence  of  Felony  at  another, 
yet  the  Jury  may  find  generally  againft  the  Pri- 
loner \  but  if  they  give  a  general  Verdict,  the 
Prifoner  may  falfify.  Gilb.  Law  of  Evid.  268. 

If  the  Indictment  lay  the  Evidence  at  one 
Place,  and  :he  Evidence  of  the  Fact  done  at 
another,  in  the  fame  County,  this  will  main- 
tain the  Indictment.  Ibid.  269. 

18.  Evidence  may  be  given  in  Treafon,  to 
fhew  the  Temper  of  the  Prifoner's  Spirit,  and 
how  his  Inclination  hath  been  all  along,  tho* 
that  be  not  the  Thing  for  which  he  is  directly 
called  in  Queftion.     Roufe,  Tri.  6g9  70. 

19.  Flearfay  from  others  is  not  to  be  ap- 
plied immediately  to  the  Prifoner-,  however, 
ihofe  Matters  that   are  remote  at  firft,  may 

ferve 
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fervc  to  prove  there  was  a  general  Confpi- 
racy  to  deftroy  the  King  and  Government! 
and  fo  was  the  confiant  Rule  and  Method 
about  the  Popifh  Plot,  firft  to  produce  Evi- 
dence of  the  Plot  in  general.  By  Ch.  Juftice. 
Sidn.  Tri.  56. 

20.  No  Witnefs  admitted  to  prove  what 
another  had  formerly  faid  in  Evidence,  tho'  that 
Party  be  now  difabled  to  come  into  Court 
himfelf.     Hamb.  Trial  31. 

21.  The  Opinion  of  a  Third  Party  againft 
the  King's  Witnefs,  on  Behalf  of  the  Prifoner 
at  the  Bar,  not  admitted  as  Evidence.  As  to 
prove  that  the  Lord  E.  had  no  good  Opinion 
of  the  Lord  H.  who  gave  Evidence  againft 
Mr.  H.  makes  nothing  for  Mr.  H.  Hamb. 
Trial  36. 

22.  It  is  not  regular  to  produce  any  Evi- 
dence without  firft  opening  it.  Rockwood's 
Trial  63. 

23.  By  the  late  Act  for  regulating  Trials  in 
Cafes  of  Treafon,  7  W.  3.  c.  3.  no  Evidence 
is  to  be  admitted  of  any  Overt  Act,  that  is 
not  exprefsly  laid  in  the  Indictment ;  but  it  does 
not  exclude  Evidence  in  order  to  prove  an 
Overt  Act  Jaid,  though  fuch  Evidence  be  not 
laid.     Rock.  Trial  74. 

24.  Indictment  for  Murder  ex  Malitid,  and 
the  Evidence  is  for  Killing  without  Provoca- 
tion or  an  Offence,  or  that  the  Party  was  com- 
mitting an  unlawful  Act ;  this  is  proof  of  Mur- 
der, for  in  this  Cafe  the  Law  implies  the 
Circumftance  of  Malice.     Gilb.  Law  of  Evid. 

273- 

25.  Indictment  for  Murder;  if  it  be  proved 

the  Words  arofe  on  a  Provocation,  the  Jury 

may 
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may  find  him  guilty  of  Manflaughter.     Gilb. 
Law  of  Evid.  272. 

Vide  Baron  2.    Depojitiotts  1.  Examination  3. 
trials  3,  5. 

Examination. 

1.  Perfons  accufcd  of  Manflaughter  or  Fe- 
lony, who  for  want  of  Bail  are  to  be  fent 
to  Prifon,  mud  be  examined  before  the  Ju- 
ftice before  he  commits  them,  and  the  Ac- 
cufers  bound  over  to  appear  and  give  Evidence 
againft  them  at  the  next  Gaol-Delivery,  whofc 
Examination  muft  be  taken  and  committed  to 
Writing  within  two  Days  at  the  fanned,  and 
certified  by  the  faid  Juftice,  with  the  Bonds 
or  Recognizances  of  the  Accufers  at  the  laid 
next  Gaol-Delivery.  Stat.  2  &?  3  P.  fcf  ML 
c.  10. 

2.  Examination  before  a  Juftice  muft  be 
only  fubferibed  to  by  the  Offender,  and  not 
upon  his  Oath ;  but  Examination  of  others 
muft  be  upon  Oath.     Hale  P.  C.  262. 

3.  Thefe  Examinations,  if  the  Party  be  dead 
or  abfent,  may  be  given  in  Evidence ;  but  not 
Examinations  relating  to  a  forcible  Marriage  ; 
in  a  Trial  upon  the  Stat.  3  H.  7.  c.  2.  Hale  P.  C. 
263. 

4.  Prudence  requires  that  the  Juftice  or  his 
Clerk  be  fworn  to  the  Truth  of  the  Examina- 
tions.    Vide  ibid. 


Exception, 
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Exception. 

i.  No  Exception  to  Witneffes  in  Treafon, 
becaufe  they  have  been  concerned  by  their 
own  fhewing  in  the  fame  Crime ;  for  they  are 
the  mod  proper  Perfons  to  be  Evidence^  none 
being  able  to  detect  fuch  Councils  but  them. 
Lord  RuJJel's  Trial  6i. 

Vide  infra  ^uqfhing  i.    Indiclment.  3. 

Execution. 

1.  Executions  muft  be  purfuant  to  the  Judg- 
ment, and  cannot  be  altered  by  the  King,  as 
in  Felony  from  Hanging  to  Beheading.  Hale 
P.  C.  268,  272.  But  the  King  may  pardon 
Part  of  the  Execution,  as  in  Treafon  he  may 
pardon  all  but  Beheading.  Hale  P.C.  272.  Yet 
there  have  been  fome  inftances  of  beheading 
after  Judgment  in  Felony  -,  as  of  Edward  Duke 
of  Somerfet  in  the  Reign  of  E.  6.  and  Mervin 
Lord  Audley  in  the  Reign  of  Ch.  1 .  fo  of  fome 
Women  who  have  been  beheaded,  though  the 
Judgment  is  not  fo,  neither  in  Felony  nor  Trea- 
fon.    Vide  Co,  3  Ifift.  211. 

2.  If  the  Sheriff  or  other  Officer,  where  he 
ought  to  hang  the  Party  attainted,  according 
to  his  Judgment,  or  Charge,  will  burn  or  be- 
head him,  or  e  converfo-,  the  Law  in  this  Cafe 
implieth  Malice.     Co.  3  Inft.  52. 

3.  If  a  Lieutenant  or  other,  in  Time  of 
Peace,  hang  or  otherwife  execute  any  Man, 
by  Colour  of  Martial  Law,  this  is  Murder.  Id. 
Ibid. 


Feme 
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Feme  Covert. 

i.'-THE  Wife  (nor  the  Wife's  Examina- 
I  tion)  is  not  to  be  produced  or  ufed, 
neither  for  or  againft:  her  Hufband.  Hale's 
P.  C  263.  Co  Lit.fo.  6.  b.  Nor  the  Hufband 
againft  his  Wife,  except  in  Treafon.  Raym. 
Rep.  p.  1 .  Mary  Grig's  Cafe. 
Fines.     V.  Bail  9. 


Habeas  Corpus.     V.  Bail  1. 
Hear/ay. 

See  Evidence  4,  9,   13,  14,  15. 

i."T"*HE  two  WitnefTes   required    in   Trea- 
X     fon,  muft  not   give  Evidence  only  by 
Hearfay.     Hale  P.  C.  262. 

Homicide. 

1.  The  Prefence,  and  abetting  at  Homicide 
done  by  another,  makes  a  Man  guiky  in  that 
Cafe,  as  well  as  in  the  Cafe  of  Murder.  2 
Jones  Rep.  55. 


Imprifonment '. 

i.T>  Y  Stat.  M.  Cb.  29.  No  Freeman  (ball  be 
Jj  taken,   imprifoned,  dilTeifed  of  his  Free- 
hold, or  Liberties   or  free  Cuftoms,  outlawed, 
or  exiled,  nor  otherwife  deftroyed,    unltfs  by 
Vol.  II.  T  legal 
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legal  Judgment  of  his  Peers,  or  by  the  I^iw  of 
the  Land.  And  by  the  Stat.  25  E.  3.  c.  4. 
none  (hall  be  taken,  unlefs  it  be  by  Indictment 
or  Preientment  of  lawful  People  of  the  Neigh- 
bourhood in  due  Manner,  or  by  Procefs  made 
by  Writ  original  at  the  Common  Law. 

2.  No  Serjeant  at  the  Mace,  Bailiff,  or  other 
Officer  whaifoever,  fhall  convey  or  carry  any 
Perfon  in  his  or  their  Cuftody  by  Writ,  Procefs 
or  other  Warrant  whatfoever,  to  any  Tavern, 
Ale-houfe,  or  other  Victualling  or  Drinking- 
houfe  without  the  voluntary  Confent  of  the, 
Party.  Stat.  22,  23  Car.  2.  c.  2.  feft.  9. 

3.  If  the  Keeper  or  Under-keeper  of  a  Pri- 
fon,  by  too  great  Burefs  of  Imprisonment  and 
by  Pain,  make  a  Prifoner  that  he  hath  in 
Ward  to  become  an  Appellor  (or  Approver) 
againft  his  Will,  and  thereof  be  attainted,  he 
(hall  have  Judgment  of  Life  and  Member. 
Stat.  14  E.  3.  c.  10.  Every  Imprifonment  is 
taken  and  deemed  in  Law  Buritia^  Burefs  \  a 
little  Addition  to  it  by  the  Gaoler  is  too  great 
Burefs  in  this  Cafe.     Co.   3  Inft.  91. 

4.  U  a  Gaoler  keep  the  Prifoner  more  ftrictly 
than  he  ought  of  Right,  whereof  he  dieth, 
this  is  Felony  in  the  Gaoler  by  the  Common 
Law  •,  and  this  is  the  Caufe  that  if  a  Prifoner 
die  in  Prifon,  the  Coroner  ought  to  fit  upon 
him.     Id.  ibid. 

5.  In  all  Offences  fineable,  the  Imprifon- 
ment is  o;Jy  to  be  until  the  Fine  is  paid  ;  if 
the  Fine  be  tendred,  there  is  to  be  no  Impri- 
fonment at  all.      1  Vent.  n6. 

Vide  Commitment  4. 

IndiRment. 
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Indiclment. 

1.  The  Word  Proditorie  is  neceflary  in  all  In* 
dictments  of  Treafon,  Reding* s  'Trial  8.  In 
all  Indictments  of  Death,  the  Word  Percuffit 
is  neceflary,  except  in  Cafe  of  Poifoning.  Co. 
Rep.  lib.  5.  fo.  12  2.  So  in  Rape,  Rapuit  9  in 
Larceny,  Felonice,  Hale  P.  C.  207.  In  Murder, 
Murdravit,  for  thefe  are  Vocabula  artis.  Co. 
5  Rep,  121.  b. 

2.  An  Indictment  is  no  more  than  an  Ac- 
cufation,  and  in  the  Nature  of  the  King's 
Count,  and  may  be  true  or  falfe.  Co.  9  Rep. 
f.nS.a. 

3.  By  the  Stat.  7  W.  3.  c.  3.  No  Indiclment 
in  Cafes  of  Treafon  and  Mifprijion  of  Treafon* 
or  any  Frocefs  or  Return  thereupon,  fhall  be 
quajhed  on  the  Motion  of  the  Prifoner,  for  mif- 
writing,  falfe  or  improper  Latin,  unlefs  Excep- 
tion for  the  jame  be  made  by  the  Prifoner  or 
his  Council,  before  Evidence  given  in  Court ; 
yet  any  Judgment  given  upon  fuch  Indiclment 
may  be  reverfed  upon  a  Writ  of  Error.  The 
Court  underftood  this  to  be  before  Plea 
pleaded,  or  at  leaft  before  the  Jury  fworn. 
Rookzv.  Tri.  p.  20.  ufq-,  36.  But  the  Advan- 
tage of  the  Prifoner's  Council  flipping  that 
Time  was  waived,  and  the  Council  admitted 
to  except  as  to  m if- writing,  mifpelling,  falfe 
and  improper  Latin,  before  the  Evidence 
opened  ;  but  they  did  not,  for  their  Exceptions 
were  faid  to  be  fubltantial,  which  might  be 
moved  in  Arreft  of  Judgment  after  Verdict, 
ub.  fup\ 

Vide  Place*  County. 

T  2  Infant. 
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Infant. 

x.  Examination  of  an  Infant  of  thirteen,  nay 
of  nine  Years  of  Age,  allowed  in  fome  Cafes. 
Hale  P.  C.  263. 

2.  Infant  within  Age  of  Difcretion  kills  a 
Man,  no  Felony,  as  if  he  be  nine  or  ten 
Years  old  :  But  if  by  Circumftances  it  appears 
he  could  diftinguifh  between  Good  and  Evil,  it 
is  Felony  ;  as  if  he  Hide  the  Dead  body,  make 
Excufe,  &V.  but  in  fuch  Cafes,  Execution  in 
Prudence  is  refpited,  to  obtain  a  Pardon.  Hale 
P.  C.  43,  44. 

Interruption. 

1.  The  Prifoner  and  his  Council  have  been 
heard  in  the  midft  of  fumming  up  the  Evi- 
dence by  the  Court,  to  reclify  a  Miftake. 
Rookwood's  Trial  7 1 . 

2.  No  Obfervations  ought  to  be  made  upon 
the  Prifoner's  Evidence,  till  he  hath  concluded 
to  give  all  his  Evidence,  admitted  for  good 
Pra&ice  in  Lord  Mohan's  Trial  33,  36. 

Vide  Trial  8. 

Jury. 

1.  In  Capital  Cafes  a  fpecial  Jury  (hall  not 
be  ftricken  by  the  Clerk  of  the  Crown  in  the 
King's  Bench,  as  is  ufual  by  the  Secondary  in 
Civil  Caufes  on  Trials  at  Bar :  Thus  it  was 
ruled  in  the  feveral  Cafes  of  Fitz-Harris,  O 
Carny  and  Farrington.    2  Jones  Rep.  222. 

2.  Ther6 
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2.  There  is  no  Panel   made  in  London  of 
Freeholders,  there  being  few  Freeholders  there 
capable  of  being  impanelled,  becaufe  the  Eftates 
of  the  City  belong  much  to  the  Nobility  and 
Gentry,  who  live  abroad,  and  to  Corporations; 
therefore  in  the  City  of  London  the  Challenge 
of  Freeholders  is  excepted.     Lord  RuJJel's  Trial 
31.     And  the  Stat.  2  H.  5.  c.  3.  extends  not 
to  this  Cafe  ;  and  fo  ruled  in  the  Lord  Ruffelh 
Cafe  ac  the  Old  Baity,  and  it  was  there  faid, 
That  at  the  Common  Law  Trials  for  Treafons 
might    be  without  Freeholders  of  the  Jury  ; 
and  for  Treafon,  Trials  fhall  be  according  to 
Common  Law  •,  by  Stat.  1  £5?  2  P.  (5?  M.  c .  1  o. 
Lord  Rufel's  Trial  36.     But  now  by  the  Stat. 
1  W.  y  M.  Sejf.  2.  c.  2.  it  is  declared  and  enact- 
ed, (inter  alia)  That  Jurors  ought  to  be  duly  im- 
panelled and  returned,  and  Jurors  which  pafs  up- 
on  Men  in  Trials  for  High  Treafon  ought  to  be 
Freeholders. 

3.  No  Medietas  Linguae  is  allowed  in  Trea- 
fon, nor  in  any  Appeal  of  one  Alien  againft, 
another  •,  nor  (hall  a  Scot  be  accounted  an  Alien 
to  have  a  Medietas  Lingua,  nor  Egyptians. 
Medietas  Lingua  muft  be  prayed  by  the  Pri- 
foner,  and  the  Jurors  need  not  to  be  of  the 
fame  Nation,  but  any  Aliens.  Hale  P.  C.  260, 
261.  Vide  Dyer  1 44,  1 45. 
Vide  Challenge  2,  3. 


Means. 

i.TF  the  Indictment  be  of  poifoning  with 

§    one  Poifon,  and  it  is  proved  with  another; 

or  killing  with  a  Dagger,  and  it  is  proved  with 

a  Staff,  yet   it  maintains  the  Indictment  5  for 

T  3  ic 
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it  agrees  in  Subftance  and  Kind,  though  not  in 
the  Means.  But  if  the  Indictment  and  Evi- 
dence differ  in  fpecie  Mortis,  as  Indictment  of 
Poifoning,  Evidence  of  Srabbing,  this  main- 
tains it  not.     Hale  P.  C.  265. 

Medietas  Lingua.    Vid.  Jury  3. 

I.  By  the  Stat.  28  E.  3  c.  13.  fe£f.  2.  all 
Enquefts  made  among  Aliens  and  Denizens,  be 
they  Merchants  or  other,  although  the  King  be 
Party,  fhall  be  one  Half  Denizens,  and  the 
other  Half  Aliens,  if  there  be  fo  many  in  the 
Town  ;  if  not,  fo  many  as  are  ;  and  thefe  Aliens 
are  not  required  to  have  40  j.  Freehold  per  An- 
wm%    9  H.  6.  e.  29.  n.  13. 

Mute. 

I.  To  challenge  above  thirty-five,  is  the 
fame  as  to  (land  Mure,  and  he  fhall  have  Pain 
fort  (S  dure.  But  in  an  Appeal,  {landing  Mute, 
Judgment  is  to  be  hanged  •,  fo  for  Felony  with- 
in the  Verge ;  and  in  Treafon  it  is  a  Convic- 
tion. Hale  P.  C.  226.  Co.zInJl.iyS.  This  for- 
feits no  Land,  nor  works  any  Corruption  of 
Blood.     Co  Lit.  fo.  391. 


Noli  profequi.     Vide  Trial  14. 
Won  Compos. 

i.T  F  a  Man  that  is  Won  Compos  kills  another, 
A  this  is  no  Felony  •,  fo  of  a  Lunatick  du- 
ring his  Lunacy.   But  he  that  incites  a  Madman 

to 
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to  kill  another,  is  a  principal  Murderer.  A  Man 
that  is  drunk  killeih  another,  this  is  Felony. 
Hale  P.  C.  43. 


Oath. 

i.T^Vidence  for  the  King  always  upon  Oath, 
m2j  not  fo  for  the  Prifoner  till  the  Statute 
of  Q^Ann.  But  in  fome  Cafes  heretofore  by  the 
Statute,  Evidence  is  to  be  upon  Oath  tor  the 
Prifoner  ;  as  3  1  Eliz.  c.  4.  feci.  2.  £s?  4  Jac. 
1.  f.  1.  feft.  27.     Hale  P.  C.  264. 

2.  Wirnefies  in  Capital  Cafes  againft  the 
King  for  the  Prifoner,  cannot  be  fworn,  but 
the  Jury  is  to  take  heed  of  what  they  fay, 
and  to  be  governed  by  it  according  to  the  Cre- 
dibility of  the  Pcrfon  and  of  the  Matter.  Lord 
Chief  Juftice  in  the  5  Jef  Trial  45.  Co.  3  Inft. 
79.  fays,  there  is  not  fo  much  as  Scintilla  ju- 
ris againft  it,  and  that  Evidence  againft  the 
Prifoner  fhould  be  fo  plain,  that  nothing  could 
be  anfwered  againft  it  •,  and  Therefore  no  Evi- 
dence to  be  fworn  againft  the  King.  5  Jef  Tri. 
ibid.     But  this  was  before  the  Srac.  of  Q^  Ann. 

3.  Now?  by  the  Statute  of  7  W.  3.  c.  3.  Tc 
is  provided  and  enacted,  that  Perfons  accufed, 
or  tried  for  High  Treafon,  whereby  any  Cor- 
ruption of  Blood  may  be  made,  or  Mifprifion 
of  fuch  Treafon,  (hall  be  admitred  to  make 
any  Proof  by  lawful  Witnefs  or  Wiinefies  who 
fhall  then  be  upon  Oath. 

4.  To  take  a  Man'"  Life  away  by  a  falfe 
Oath,  is  Murder  ♦,  by  Scroggs  Chief  Juftice. 
Coleman's  Trial  17. 

Vide  Commitment  1.    Examination  2. 

T  4  Overt* 
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Overt- Jill. 

i.  Compaffing  the  King's  Death  is  Treafon 
by  the  Words  of   the  Statute  25  E.  3.     And 
meeting  in  Council  to  raife  a  Rebellion,  is  an    ' 
Evidence  of   Compaffing,    and    an   Overt-Aft  \ 
declaring   the    fame.     Lord  Ruffe^s  Trial  51,  jj 

57- 

2.  If  a  Man   mould   be    indicted  only  for 
High  Treafon  in  levying  War;  here  a  contri- 
ving to  levy  War  is  not  a  fufficient  Evidence, 
without  an    actual  War   levied;  but  if  he  be] 
indicted    for    compaffing    and    imagining   the  1 
Death  of  the  King,  there   the  contriving  fuch 

a  War  is  an  Overt- Aft  of  the  compaffing  and 
Imagining.    Sidn.  Trial  56. 

3.  Though  ipme  Judges  have  been  of  Opi- 
nion that  Words  of  themfelves  are  not  an  Overt* 
Aft^  yet  no  Sage  of  the  Law  ever  queftioned, 
but  that  a  Letter  was  an  Overt- Aft  fufficient 
to  prove  a  Man  guilty  of  High  Treafon,  for 
Scribere  eft  agere.  Sidn.  Trial  56. 

4.  Loofe  Words  fpoken  without  Relation 
to  any  Act  or  Defign  are  not  Treafon ;  but 
Arguments  and  Words  of  Perfwafion  to  engage 
in  a  treafonable  Defign  and  Refolution,  and 
directing  and  propofing  the  bed  Way  for  ef- 
fecting it,  are  Overt-  Afts  of  High  Treafon  ;  fo 
confulting  together  for  fuch  a~Purpofe  is  an 
Overt- Aft  of  High  Treafon :  For  it  is  the  Ima- 
gination, the  Compaffing  and  Defigning  the 
Death  of  the  King,  that  is  the  Treafon ;  but 
there  is  no  Way  of  Difcovery  of  thofe  Imagi- 
nations in  order  to  punifh  a  Traitor,  but  by 
fome  external  Act.  Chief  Juftice  in  Cbarnock's 
frial  65.     And  that  which  is  a  fufficient  Ma- 

nifeftation 
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nifeftation  of  fuch  a  Defign  is  an  Overt- M. 
Id.  ibid. 

5.  By  the  late  Stat.  7  W.  3.  c.  3.  no  Perfon 
(hall  be  indided,  tried  or  attainted  of  High 
Treafon,  whereby  Corruption  of  Blood  may 
be  made,  or  Mifprifion  of  fuch  Treafon,  but 
by  the  Oaths  and  Tcftimony  of  two  lawful 
WitneiTes,  either  both  to  the  fame  Overt-  A£l, 
or  one  to  one,  and  the  other  to  another  Overt- 
AZi  of  the  fame  Treafon  ;  unlefs  the  Party  wil- 
lingly in  open  Court  confefs,  ftand  mute,  or 
peremptorily  challenge  above  thirty-five. 

Outlawry.     Vide  Witntfa. 


Panel. 

i.T>  Y  the  Stat.  7  W.  3.  c  3.  the  Prifoner  for 
JD  High  Treafon,  or  Mifprifion,  /ball  have 
a  Copy  of  the  Panel  of  the  Jurors,  who  are  to 
try  him,  duly  returned  by  the  Sheriff,  and  deli- 
vered to  him  two  Days  before  the  "Trial  This 
(hall  be  underftood  two  Days  before  the  Trial, 
after  the  Panel  is  made,  and  -not  after  it  is  re- 
turned into  the  Court-,  for  then  the  Trial  is  to 
commence.     Rookwood's  Trial  13. 

Pardon. 

1.  A  Pardon  is  good  and  fufficient  after  In- 
dictment,* though  it  doth  not  recite  the  fame,  if 
it  hath  other  Words  tantamount,  fuch  as  five 
frit  Indiflatus  five  non.  2  Jones  Rep.  56. 
vide  1  Vent.  207. 

2.  A  Par- 
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2.  A  Pardon  takes  away  as  well  all  Calumny 
as  Liabienefs  to  Punimmenr,  and  feis  an  Offen- 
flcr  right  againft  all  Objedion.  Reading's  Tru 
53.  It  takes  away  not  only  Pcenam  but  Ret 
turn  alfo.    Hob.  Rep.  81. 

3.  A  Pardon  of  a  Felony  (though  after  burn- 
ing in  the  Hand)  reftores  a  Man  to  be  a  Wit- 
nefs;  but  in  cafe  he  had  been  convided  of 
Perjury,  and  afterwards  pardoned,  that  would 
not  enable  him  to  be  a  Witnefs      1  Vent.  349. 

4.  Charter  of  Pardon,  no  Bar  of  Appeal', 
Hale  P.  C.  251.  yet  the  King  may  pardon 
burning  in  the  Hand  upon  an  Appeal.  Id. 
252. 

5.  He  that  hath  a  ?ardon,  muft  fue  forth 
a  Writ  of  Allowance,  fpecifying  that  he  ha.h 
found  Surety  for  his  good' Behaviour ;  which 
he  is  obliged  to  do  by  the  Statute  of  10  E.  3. 
c  3.  and  if  he  afterwards  breaks  the  Peace, 
the  Pardon  (hall  be  void  by  the  Statute,  and 
he  hanged  for  the  firft  Offence,  unlefs  the 
Pardon  be  with  a  Ncn  obftante  to  the  Statute 
Hale  P.  C.  252. 

6.  Pardon  aher  Attainder  does  not  make  a 
Felon  capable  of  being  a  Juryman,  nor  a  Wit- 
nefs ;  /ecus,  if  burnt  in  the  Hand.  2  Brownlow 
47.  2  Bulft.  154.  Brown  and  Crajhaw\  Cafe 
urged  in  Rookwood's  Trial,  p.  41.  But  over- 
ruled, p.  42,  43.  yet  allowed  by  the  Chief  Ju- 
ftice,  that  this  may  be  objected  againft  his 
Credit ;  but  this  is  not  to  be  urged  againft  his 
being  a  Witnefs.    Ibid.  44. 

Vide  Clergy  5.     Particeps  Ct minis  1,  3. 


Partheps 


'I 

Ch. 1 6.       to  Trials  in  Capital  Cafes.  623 

Particeps  Criminis. 

1.  Langborn  urged  at  his  Trial,  That  if  an 
Approver  (1.  e.  one  who  confelTes  Felony  com- 
mitted by  himfelf,  and  appeals  or  accufes  others 
to  be  guilty  of  the  fame)  be  pardoned,  the 
Appellee  ought  to  be  difcharged  -,  and  for  the 
fame  Reafon,  it  thofe  who  have  been  Participes 

i  Criminis  have  got  their  Pardons,  they  ought 
not  to  be  accounred  fubftmtial  WitnefTes  againft 
aPrifonerac  the  Bar.   But  this  was  over-ruled. 

I  Langborn* s  Trial  27. 

2.  No  Exception  to  a  Witnefs  in  Treafon, 
becaufe  they  have  been  concerned,  by  their 
own  (hewing  in  the  fame  Crime ;  for  they  are 
the  mod  proper  Perfons  'o  be  Evidence,  none 
being  able  to  detect  fuch  Councils  but  them. 
Lord  RujfePs  Trial  61. 

3.  Particep*  Criminis,  whether  pardoned  or 
not,  admitted  as  a  Witnefs  for  the  King,  in 
High  Treafon,  Sidney's  Trial  13,  30.  So  alfo 
upon  a  Penal  Statute,  2  Jones  Rep,  155.  the 
King  and  Benifon. 

Vide  Witnefs  5,  9. 

Peer.     Vide  Baron. 

Place, 

X.  If  the  Indictment  lay  the  Felony  at  one 
Place,  the  Evidence  proving  the  Fact  at  ano- 
ther Place  in  the  fame  County,  maintains  the 
Indictment.   Hale  P.  C.  264. 

2.  Regularly  he  that  pleads  any  fpecial  Mat- 
ter in  Cafes  capital,  and  confeffeth  not  the  Fe- 
lony, if  the  Plea,  be  found  againft  him,  the  Fe- 
lony 
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lony  notwithftanding  fhall  be  inquired  of,  and 
therefore  he  fhall  plead  over  to  the  Felony. 
Hale  P.  C.  254.  Seats,  where  the  Prifoncr  de- 
murs to  the  Indictment;  for  that  amounts  to  a  , 
Confeffion  of  the  Fad.  Co.  *2  Infi.  178.  Hale 
P.  C.  243. 

See  Clergy  2. 

Proof. 

i.  To  prove  a  Hand-Writing  by  Similitude, 
and  by  ihofc  who  have  known  the  Hand,  though 
the  Parry  was  not  feen  to  write  k,  was  allowed 
fufficient  Proof  of  a  treafonable  Writing  in  jj 
Sidney's  Cafe  ;  for  this  is  (aid  to  be  as  much 
Proof  as  the  Thing  is  capable  of,  efpecially 
where  the  Writing  was  found  in  his  Poffcffion. 
Stdn  Trial  5i.  Yet  Sidney  faid,  it  had  been 
declared  in  the  Lady  Car's  Cafe,  to  be  no  law- 
ful Evidence  in  Criminal  Cafes.  Sidney's  Trial  " 
32- 


Quaflring. 

i.TNdiftment  of  Manflaughter    not    to  be 
1   quafhed  upon  Motion,   1  Vent.  no.    Nor 
Indictments  of  Perjury,  Nufance,  or   the  like 
but  the  Party  muft  plead.     Id.  370. 
See  Indiftment  3. 


Time 
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Time. 

F  the  Indictment  be  of  Felony,  &c.  at 
one  Day,  though  the  Evidence  be  of  ano- 
ther Day,  the  Jury  may  find  generally  againft 
the  Prifoner,  and  leave  the  Perfon  concerned 
in  Point  of  Time  to  falfify  •,  or  the  Jury  may 
find  the  true  Day  upon  their  Verdict.  Hale 
P.  C.  264. 

Vide  Trial  9. 

Treafon. 

1.  All  Perfons  indicted  and  tried  for  High 
Treafon,  mud  either  be  convicted  of  that 
Crime  or  acquitted ;  they  cannot  be  found 
guilty  of  Mifprifion  of  Treafon.  Wakematfs 
Trial  83. 

2.  In  Cafe  of  Treafon,  two  Witnefles  are 
required  by  the  Stature  of  1  E.  6.  c.  12.  ex- 
cept Treafon  for  counterfeiting  Coin.  Hale 
P.  C.26z. 

3.  The  Statute  of  7  W.  3.  c.  3.  intirled,  An 
All  for  regulating  of  Trials  in  Cafes  of  Treafon 
and  Mifprifon  of  Treafon ,  hath  enacted  feveral 
Matters  in  relation  io  fuch  Trials;  for  which, 
fee  Council  4.  Evidence  16.  Indictment  3. 
Copy  2.  Oath  4.  Overt- Aft  5.  Panel  1. 
Witnefs  20.  By  the  faid  Statute  there  is  a 
Limitation  of  Time  for  finding  the  Indict- 
ment, viz.  within  three  Years  after  the  Crime 
committed,  or  three  Years  after  the  25th  of 
March  1696,  for  Treafons  committed  before 
that  Time  :  Excepted  out  of  this  Limitation, 
Perfons  defigning  or  attempting  any  AfTafTi- 
natioa  on  the  Body  of  the  King  by  Poifon 

or 
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or  otherwife.  This  Ad:  not  to  extend  to  any 
Impeachment  or  other  Proceedings  in  Parlia- 
ment, nor  to  Treafons  for  counterfeiting  the 
King's  Coin  or  Seals. 

Trial. 

1.  To  defire  a  Trial  by  Ordeal  (there  being 
no  fuch  Trial  now  ufed)  was  faid  to  be  an  ar- 
tificial Varnim  to  take  with  the  Auditory. 
5  Jef.  Trial  68. 

2.  By  Scrogs  Chief  Juftice,  the  Jury  muft 
not  take  Notice  of  any  Thing  that  was  done- 
at  a  former  Trial,  unlefs  it  be  fpoken  of  now. 
5  Jef.  Trial  69.  And  a  Prifoner  muft  not  call 
any  Witnefles  to  prove  what  was  faid  then, 
but  to  difprove  what  is  faid  now.     Ibid.  70. 

3.  Regularly  the  Prifoner  mould  not  afk 
Queftions,  but  the  Courr,  and  the  Prifoner 
propofe  the  Queftion  to  the  Court.  Langhortfs 
Trial  14. 

4.  The  fame  Matter  may  be  examined  and 
tried  over  again,  by  another  Jury  in  another 
County,  though  tried  the  Day  before.  Lang. 
Trial  15. 

5.  Incoherent  Evidence  hath  been  fome 
Times  taken  favourably,  and  feeming  Contra- 
dictions reconciled.     Wakeman's  Trial  15. 

6.  A  Prifoner  may  be  arraigned  and  tried 
at  the  fame  Time  in  Capital  Crimes.  Lord 
RuJJePs  Trial  59. 

7.  The  King's  Council  are  to  have  the  Jaft 
Word.     Oattfs  tft  Trial  52. 

8.  By  North  Chief  Juftice,  the  Prifoner  muft 
have  Liberty  to  afk  Queftions  while  the  Evi- 
dence is  giving,  becaufe  there  are  fome  Que- 
ftions that  elfe  may  be  forgotten,  and  the  Op- 
portunity 
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portunity  will  be  loft  •,  but  when  he  hath  afked 
thofe  Queftions,  he  is  to  make  his  own  Ob- 
fervations  upon  them  in  private  to  himfelf,  and 
afterwards  it  will  be  Time  for  him  to  argue 
upon  ir,  when  the  King's  Council  have  done 
their  Evidence.  Before,  it  will  do  him  little 
Service,  and  cannot  be  permitted.  JVakeman's 
Trial  19.     Vide  fupra  Interruption  2. 

9.  A  Criminal  can  demand  no  Time  to  pre- 
pare for  Trial,  for  thofe  who  will  commit 
Crimes,  muft  be  ready  to  anfwer  for  them,  and 
defend  themfelves,     Roufe's  Trial  63. 

10.  Upon  good  Caufe  ftiewn,  a  Verdict  for 
the  King  in  an  Information  for  Perjury  has 
been  fet  afide,  and  a  new  Trial  awarded, 
2  Jones  Rep.  163.     The  King  and  Smith. 

11.  A  Perfon  examined  before  the  King's 
Council,  or  three  of  them,  upon  any  Treafon, 
Mifprifion  of  Treafon,  or  Murder,  and  confef- 
fing  the  fame,  or  vehemently  fufpe&ed  by  the 
faid  Council,  the  King  may  direcl:  his  Commif- 
fion  of  Oyer  and  Terminer  for  trying  the  fame, 
into  fuch  County  or  Place  as  he  pleafeth  \  and 
here  no  Challenge  for  the  County  or  Hundred 
fhall  be  allowed.  Stat.  33  H.  8.  c.  23.  feci.  1. 

12.  Where  any  Perfon  is  felonioufly  ftricken 
or  poifoned  in  one  County,  and  dieth  of  the 
fame  in  another  County,  an  Indictment  or 
Appeal  may  be  brought  in  the  County  where 
the  Party   dies.     Stat  2,    3  £.  6.  c.  24.  feft. 

2     2. 

'  13.  Juftices  of  Peace,  and  Oyer  and  Termi- 
ner, cannot  make  their  Venire  facias  to  try  an 
Iflue  returnable  the  fame  SelTions-,  but  Juftices 
of  Gaol-Delivery  may,  for  their  Panel  is  return- 
ed by  the  Sheriff  without  any  Precept.  Hah 
P.C.  256. 

14.  At* 
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14.  Attorney  General  may  enter  a  Noli  pro- 
fequi,  and  flop  Proceedings  upon  an  Informa- 
tion, at  the  Trial  after  the  Jury  are  fworn. 
1  Vent.  33. 

15.  Prifoners  for  Treafon  were  indi&ed,  ar- 
raigned, and  in  their  Trial,  and  then  the  Jury 
weredifcharged  of  them,  becaufe  but  oneWitnefs 
againft  them  ;  and  the  fame  Perfons  were  after- 
wards tried  again  for  the  fame  Facl:,  and  con- 
demned. Ireland's  Trial  55.  This  was  becaufe 
chey  had  not  been  before  in  Jeopardy  of  rheir 
Lives,  (as  the  Court  faid)  becaufe  the  Charge 
of  the  Jury  is  not  full,  'till  the  Court  give 
them  their  Charge  at  laft  after  the  Evidence  •, 
and  the  Jury  are  fworn  to  try  fuch  Prifoners 
as  they  Jhall  have  in  Charge.  5  Jef  Trial  5.  By 
North  Chief  Juftice.  Bedlow  being  fworn  to 
fay  the  Truth,  the  whole  Truth,  and  nothing  but 
the  Truth,  in  Relation  to  Whitebread,  &c.  at 
Ireland'*  Trial,  faid  afterwards,  that  he  did  not 
then  fay  all,  nor  half  that  be  could  have  then 
faid.     5  Jef.  Trial  32.     He  alfo  faid  in  Courts 

I  cannot  prove  it  without  bringing  fome  Wit- 
neffes  that  I  have  behind  a  Curtain,  and  I  will 
not  difcover  them  until  another  Trial  (then  in- 
tended). They  Jhall  not  know  who  they  are. 
5  Jef.  Trial  34.  This  though  it  will  not  take 
away  Bis  Evidence,  yet  it  goes  to  the  leffening 
the^  Credit  of  it ;  by  North  Chief  Juftice,  5  Jef. 
Trial  76.  //  was  urged  by  Whitebread,  /^/Bed- 
low  being  fworn  to  fay  the  Truth,  and  the  whole 
Truth  ;  ;/  he  did  not  fay  the  whole  Truth,  he 
isperjured\  if  he  did,  he  can  fay  nothing  againft 
me  now.  5  Jef.  Trial  76.  But  it  feems  a  Man 
fhall  not  appear  perjured  by  a  Logical  Argu- 
ment or  Dilemma,  fo  as  to  take  off  his  Evi- 
Vtie  infra  dence,  without  producing  a  Record  of  his  Con- 
WlCncfsI2'  3  vidion 
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viclion  of  Perjury.  Yet  this  Cafe  of  White- 
head, and  the  Jury's  being  difcharged  of  him, 
being  cited  many  Years  after,  was  faid  to  be  a 
fingular  Precedent,  and  the  Authority  hardly 
allowed.    Rookwood's  'Trial  24. 

16.  By  the  Statute  of  7  W.  3.  c.  3.  All  Peers 
who  have  Right  to  fit  in  Parliament,  fhall  be 
fummoned  upon  Trials  of  any  Peer  or  Peerefs 
for  Treafon,  at  lead  jtwenty  Days  before  fuch 
Trial. 


Veriift. 

i.npHE  Verdict  in  Cafes  Capital  muft  be 
X     given  openly   in  Court,  and    no  privy 
Verdict.     Hale  P.  C.  267. 


Witnefs.     Vide  Evidence. 

i-TP  W  O  WitnefTes  to  the  fame  Fact,  tho* 
J_     at   feveral   Times,  fufficient.     Ireland9 s 
Trial  55. 

%.  If  a  Witnefs  denies  what  he  formerly  dis- 
covered upon  Oath,  he  is  not  allowed  to  be 
perjured,  fo  long  as  that  Denial  is  not  upon 
Oath.     Green* s  Trial  23. 

3.  In  Cafes  not  Capital,  a  Witnefs  for  the  Pri- 
foner  (hall  be  fworn.  Readings  Trial  43.  But  in 
Capital  Cafes,  before  the  Stat.  2  Ann.  a  Witnefs 
again  ftthe  King  for  thePrifoner  could  be  fworn  ; 
but  the  Jury  is  to  take  Heed  of  what  they  fay, 
and  to  be  governed  by  it  according  to  the  Cre- 
dibility of  the  Perfon.  5  Jef.  Trial  45. 

Vol.  II.  U  4.  Reman 
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4.  Roman  Catholicks  lawful  Witnefles,  un!< 
fuch  Objection  can  be  produced  to  invalid; 
their  Evidence,  as  would  have  the  fame  Force 
againft  Proreftants.  5  Jef.  Trial  46,  64,  70. 
Oatefs  2d  'Trial  51,  52.  It  was  objected  againft 
Mr  Langhorn\  Witnefles,  that  they  were  Pa- 
pifts,  and  fpake  in  a  general  Caufe  :  To  which 
he  replied,  That  if  they  were  not  to  be  be- 
lieved becaufe  Papifts  and  Friends,  then  the 
orher,  on  the  contrary,  are  not  to  be  believed, 
becaufe  they  are  Enemies.  Langh.  Trial  58^ 
Oates  cited  Bulftrode's  Rep.  2  Part  155.  as  my' 
Lord  Coke's  Practice,  that  a  Popifh  Recufant  is 
not  to  be  admitted  a  Witnefs  between  Party  and 
Pany.  Over-ruled,  as  againft  Law.  Oates's 
ifi  Trial  73. 

5.  If  a  Man  ftand  charged  with  the  fame 
Crime  with  the  Prifoner,  though  he  be  not 
convicted,  his  Evidence  on  Behalf  of  the  Pri- 
foner is  of  little  Weight.  5  Jef  Trial  73. 
Vide  infra  9. 

ttam  6.  A  Man  that  hath  ftood  in  the  Pillory,  is 

7    counted   an    infamous   Perfjn,   and  cannot    be 
Witod*.      r _,kcn  for  a  Witnefs,  by  North  Chief  Juftice. 
Langbortfs  Trial  28. 

7.  One  Atraint  of  Confpiracy,  Forgery,  or 
Perjury,  or  duly  fet  in  the  Pillory,  not  allowed 
to  be  a  Witnefs.  Hale  P.  C.  263.  One  con- 
vict of  Perjury  can  never  be  a  Wirnefs,  tho* 
he  hath  a  Pardon-  Sid.  52.  A  Party  outlaw- 
ed (of  Felony)  is  no  legalis  Teflis.  Trin.  32 
Car.  2.  B.  R.  in  Cellier's  Cafe,  Sid.  vid.  Co. 
Lit.  f  6.  b. 

8.  One  convict  of  Perjury,  Praemunire,  For- 
gery, Stigmaticus,  Pillorized,  or  other  infamous 
Perfon  ;  an  Infidel,  Non  compos,  or  a  Party  in- 
fcerefted,    and  regularly  all  fuch  as   lofe  their 

liberam 
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liberam  Legem,    are  not    fufficient  WitnefTes. 
Co  Lit.  f.  6.  b. 

9.  In  an  Information  in  the  Crown  Office 
for  a  Riot,  two  of  the  Defendants  (no  Wit- 
nefTes appearing  againft  them)  were  allowed 
and  fworn  as  WitnefTes  in  Behalf  of  the  other 
Defendant.  Sid.  237.  The  King  and  Bedder. 

10.  A  Man  retained  of  Council  for  the  Pri- 
foner,  or  his  Attorney  or  Solicitor,  may  non 
be  examined  againft  him,  for  he  is  obliged 
to  keep  his  Secrets.  1  Vent.  197.  Cuts  and 
Pickering. 

11.  It  is  a  Maxim  in  Law,  That  WitnefTes 
cannot  teftify  in  the  Negative,  but  in  the  Af- 
firmative only.     Co.  2  Inft.  662. 

12.  A  Matter  may  be  fworn  falfe,  and  yet 
the  Witnefs  is  not  guilty  of  Perjury  'till  he  be 
indicted,  and  another  Jury  pafs  upon  him  -, 
for  it  is  one  Thing  to  be  forfworn  and  per- 
jured, and  another  Thing  to  be  proved  fo ; 
and  he  is  not  proved  to  be  fo,  but  by  a  Re- 
cord for  that  Purpofe  :  By  Scrogs  C.  J.  5  Jef 
Trial  70. 

13.  Lord  Chief  Juftice  Jeffreys  would  not 
admit  a  Witnefs  to  fwear,  that  he  was  for- 
fworn a:  a  former  Trial :  For  he  that  has  once 
forfworn  himfelf  ought  not  to  be  a  Witnefs 
after  that  in  any  Cafe  whatfoever.  Oatefs  ift 
Trial  68. 

14.  A  Man  is  not  compellable  to  be  a  Wit- 
nefs, unlefs  he  be  fubpecna'd  (and  tendered 
Charges,  Vide  Stat.  5  Eliz.  c.  9.  feci  12.)  but 
if  a  Man  will  come  without  a  Subpoena,  and 
give  Evidence  in  a  Caufe,  this  is  no  Objection 
10  his  Teftimony.     Oates's  if  Trial  14. 

U  2  1/;.  It 
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15.  It   is   very  unjuftifiable,  and   indeed 
very  horrid  Thing,  and  feverely  to  be  puniftie 
for  Witnefies  that  come  on  Behalf  of  the  Pi 
(oner,  to  be   hind  red  of  free  Ingrefs  and 
grefs,  or  molefted  or  abufed.     By  North  Ch. 
and  Atkins  Juftice,  Langhorrfs  Trial  45. 

16.  Langhorn  defired  that  he  might  examine 
fome  of  his  Witnefies,  after  the  King's  Coun-  j 
cii  had  done,  but  he  was  told  he  might  then 
fay  what  he  would  for  his  Defence,  but   not 
examine  any   new  Witnefs.     Langborn's  Triali 

47- 

17.  Witnefies  may  be  examined  to  give  an 

Account  of  the  general   Tenour  of  the  Con- 
versation of  a  Witnefs  again  ft  a  Prifoner,  but  j 
not  of  particular  Crimes.     Rookwoodfs  Trial  64, 

65- 

18.  Two  Witnefies,  one  to  one  particular 
Fact  of  Treafon,  and  one  to  another,  have 
been  held  fufficient  in  Law,  for  they  are  both' 
Overt- Afis  of  the  Treafon.  Sir  Henry  Fane's 
Cafe,  and  Gaven's  Cafe,  5  Jef.  Trial  87,  88. 
So  if  the  Overt- AEls  were  in  two  fevcral  Coun- 
ties, College's  Trial  12.  The  two  Witnefies, 
that  the  Statute  (5,  6  E.  6.  c.  10.  fe£t.  8.)  re- 
quires in  Treafon,  are  not  to  the  fame  indivi- 
dual Act,  but  to  the  fame  Treafon  ;  for  if 
there  be  feveral  Acts  declaring  the  fame  Treafon, 
and  one  Witnefs  to  each  Act,  it  is  fufficient, 
Sidney's  Trial  47,  56.  Lord  RuffeVs  Trial  50, 
59.     And  this   was  the  Lord  Stafford's  Cafe. 

19.  If  in  Cafe  of  Treafon  there  be  but  one 
Witnefs  to  prove  a  direct  Treafon,  and  another 
Witnefs  to  a  Circumftance  that  contributes  to 
that  Treafon,  that  will  make  two  Witnefies. 
Refolved  by  all  the  Judges  of  England^  Sid. 
Trial  59. 

20.  Now 
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20.  Now,  by  the  Stat.  7  TV.  3.  s,  3.  Wir- 
nefTes  for  the  Prifoner  (hall  be  upon  Oath,  in 
Cafes  of  Treafon  whereby  Corruption  ot  Blood 
may  be  made,  or  of  Mifprifion  of  fuch  Trea- 
fon ;  and  no  Ferfon  mall  be  attainted  in  fuch 
Cafes,  but  by  the  Oaths  and  Teftimony  of  two 
lawful  Witncffes,  either  boih  to  the  fame  Overt- 
Aft,  or  one  to  one,  and  the  other  to  another 
Overt- Aft  of  the  fame  Treafon,  unlefs  the 
Party  willingly  confefs  in  open  Court,  (land 
mute,  or  challenge  above  thirty- five  perempto- 
rily, or  be  attainted  by  Outlawry  ;  yet  if  the 
Party  outlawed  comes  in,  and  is  tried,  he  mail 
have  the  Benefit  of  this  Law  ;  and  where  two 
or  more  diftincl  Treafons  of  divers  Kinds  mail 
be  alledged  in  one  Bill  of  Indictment,  one  Wit- 
nefs  to  one,  and  another  Witnefs  to  another 
Treafon  (hall  not  be  deemed  two  Witneifcs 
within  the  Meaning  of  this  Ad  •,  and  the  Pri- 
foners  (hall  have  like  Procefs  to  compel  their 
Witnefies  to  appear  for  them,  as  is  ulbally 
granted  for  Witnefies  againft  them. 

Words. 
Vide  Overt- Aft  4. 

Writing, 
Vide  Proof  1 .     Overt-  AS  3. 
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N.  B.  The  Reader  is  defired  to 
take  Notice,  That  Pages  373  to 
378  are  twice  Numbered  in  the 
preceding  Pages;  but  if  the 
Matter  in  the  Index  be  not 
found  in  the  one,  it  will  be  found 
in  the  other. 
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A, 

Page 

ABATEMENT  24 

Ability  22 

Abfence  37° 

Acceflbry  59  2 

Account  479 

Accuration  593 

Acquittance  5l3>  58^ 

Action  593 

Action  on  the  Cafe.     See  Evidence  480 

Acts  of  the  Court,  where  Evidence  416 

Acts  of  Parliament,  &c.  where  Evidence   417 
Admiflion,  Inftitution,  &c.  21,  22,  418 

Ad minift ration  17.     See  Evidence     4°4>  559 
Affidavit  255,  419 

Agiftment  533 

Album  breve  65 

Alien.     See  Trial  per  medietat.  Lingua         240 
Almanack.     See  Evidence  24*  47^ 

Ambidexter  266 

Affizc  2o3  88 

U  4  Amend-* 
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Amendment. 


Chriftian  Name  wrong  in  the  Venire*  am 
right  in  the  Diftringas  and  Poftea,  nc 
amendable  page  6i 

The  County  omitted  in  the  Venire,  whether  ii 
be  amendable  66 

Venire  direded  but  to  one  Sheriff  in  London, 
and  held  amendable  70 

Tranfcript  of  the  Record  of  Nifi  prius  mifta- 
ken,  and   held  amendable  88 

Verdicl  amended  by  the  Notes  297,  318 

Pojlea  may  be  amended  on  the  Judge's  Certifi- 

k  Cate  ?oi 

Ancient  Demefne,  how  tried  I0" 

Ancient  Deeds,  where  Evidence  420 

Annuity  J£ 

Anfwer  in  Chancery  4y,    &c 

Appeal 

Appeal  of  Maihem,  the  Court  may  judge  of  it 

upon  the  View  ,*     x 

Appeals    touching   Life,  how  tried   anciently 

In  Appeal  againft  fcveral,  and  one  joint  Venire 
awarded,  if  one  challenge  peremptorily,  he 
fhall  be  drawn  againft  all  jyy 

Appeal  by  the  Wife  for  the  Death  of  her 
Hufband,  how  profecuted  roA 

Appearance,  ~* 

Approver 

Arbitrator.     See  Award. 


Arraignment 


595 
Arreting 
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Arrefting  Judgment. 

At  what  Time  it  may  be,  and  what  may  be 
alledged  in  Arreft  or  Judgment      Page  328 

Matters  of  Appearing  on  Record  may  be  al- 
ledged in  Arreft  of  Judgment,  but  not  Mat- 
ters of  Fact  Ibid. 

What  Variances  between  the  Verdict  and  De- 
claration are   fatal,    and   what   not       329, 

330,  &c. 

What  Matter  of  Record  may  be  taken  Ad- 
vantage of  in  Arreft  of  Judgment,  and  what 
not  341 

The  Courfe  of  moving  in  Arreft  of  Judgment 

The  Court  may  enlarge  the  Time  for  arrefting 

Judgment  595 

A  (fault  and  Battery.    See  Evidence     525,  551 

Affignment  of  Bail-Bond  131 

Jfize. 

Trials  by  the  Grand  Aflize,  introduced  in  the 

Room   of  Trials    by  Battel,  and  Trials  by 

Fire  and  Water  Ordeal  19 

Ejectments   brought  of  late  inftead  of  Aflize 

88 
To  make  a  Jury  in  a  Writ  of  Right  which  is 
called  the  Grand  Aflize,  there  muft  be  fix- 
teen,  four  of  whom  to  be  Knights  95 
See  Evidence. 
Attachment  foreign                                      500 
Attainder                                             312,  596 
Attaint                   270,  271,  288,  291,2.  298 
Attorney                                      83,  105,  266 

jiffumffit. 
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AJJumpfit. 

AJfumpftt  will  not  lie  for  Money  won  at  Gaming 

Page  491 
Nor  for  Rent  without  exprefs  Promife  Ibid. 
"What  a  good  Confideration  493,  495 

In  a  Declaration  on  a  collateral  Promife,  need 
^  not  lay  it  to  be  in  Writing  499 

Torts  may  be  found  federally,  but  not  Af- 
fumpfits  50I 

Averment. 

Want  of  Averment  aided  by  the  Verdict     345 
Where  the  Averment  need  not  be  proved    496* 
What  Averments   will   be  admitted  upon  or 
againft  a  Deed  58o 

Or  upon  or  againft  a  Record  581 

No  Averment  can  be  againft  fuch  Certificates 
as  are  a  definitive  Trial  5$$ 

Averment  upon  or  againft  a  Will  or  Admini- 
ftration  586 

No  Averment  admitted'  againft  common  Pre- 
emption ibid. 
Valuable  Confideration  not   expreffed    in   the 
Deed  may  be  averred  588 
Avoidance.  2 1 

Award.  ; 

Award  delivered  to  the  Wife  deemed  Proof  of 
a  Delivery  to  the  Hufband  504 

Upon  a  Bond  to  perform  an  Award,  and  'Nul- 
lum fecit  Arbitrium  pleaded,  how  the  Jury 
fhall  find  213 

If 
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If  the  Matter  contained  in  an  Award,  and  the 
Matter  in  the  SubmifTion  do  not  agree,  it  will 
hardly  be  (applied  by  an  Averment.  Page  587 


B 


B. 

AIL  384 

Bar  556 


Baron  and  Feme.     See  Marriage. 

Whether  married  or  not  married  mail  be  tried 
by  a  Jury  ;  but  whether  lawfully  accoupled, 
by  the  Bifhop's  Certificate  22,  232 

Wife  fubpana'd  as  a  Witnefs,  and  the  Hufband 
fued  for  her  not  appearing  384 

Feme  admitted  a  Witnefs  againft  one  her  Huf- 
band  profecuted   for  a  Cheat  upon  herfelf 

394 

Debt  againft  a  Sheriff  for  the  Efcape  of  Baron 
and  Feme,  and  the  Baron  only  was  taken  in 
Execution,  and  yet  held  good  288 

Where  the  Wife  may,  or  may  not  be  an  Evi- 
dence for  or  againft  her  Hufband  399 

A  Promife  to  the  Wife,  and  the  Hufband's 
Agreement,  proves  a  Promife  to  the  Huf- 
band 49° 

Neceffaries  for  a  Wife  muft  be  according  to 
his  Degree  49  r 

Baron  may  forbid  one  or  two  to  fell  to  her, 
but  a  general  forbidding  void  Ibid. 

If  the  Wife  cohabits,  and  deals  feparately,  her 
Contracts  bind  Ibid. 


Baftardy. 
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Bajlardy.     See  Challenge.     197. 

It*  Cafe  for  calling  one  Baftard,  the  Defendant 
juftifted  he  was  a  Baftard;  this  was  awarded 
to  be  tried  by  a  Jury,  and  not  by  the  Or- 
dinary Page  17 

Where  Baftardy  fhall  be  tried  by  a  Jury,  and 
where  by  the  Ordinary  22 

Concealing  of  a  Baftard -Chi  Id,  how  penal  ^^ 

Battel 

Where  trial  fhould  have  been  by  Battel,  and 
who  were  the  Judges  18,   19 

Trials  by  Battel  prohibited  by  the  Canon  Law, 
but  not  by  Parliament  25 

Belief  and  Hearfay,  where  Evidence    421,  542 

Bills  of  Exchange  and  Promijfory  Notes. 

Goldfmith's  Note  given  after  the  Debt  con- 
tracted, only  a  collateral  Security;  but  if  gi- 
ven at  the  Time  the  Debt  was  contracted,  it 
is  Payment  409 

Drawing  a  Bill  of  Exchange  makes  the  Drawer 
a  Merchant  r0Q 

A  Promiffory  Note  is  Evidence  of  a  Confide- 
ration,  but  not  conclufive  Evidence         501 

The  Drawer  of  a  Promiffory  Note  no  Evidence 
to  prove  he  did  not  draw  it  501 

Bills  of  Exception  222,  (3c.  466 

Birth.     See  Priority. 

Bilhops  12 


Booh 
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Books.     See  Evidence. 


A  Shop- Book  no  Evidence  after  a  Year     Page 

449,  45° 

What  Acts  of  Parliament  and  Books  (hall  be 

allowed  in  Evidence  423,  &V.  469 

Bribery  264»  &*• 


c 


C 
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Cafe.     See  Evidence.  480 


Certificate.     See  Trw/. 


Where  Evidence  4^6,  438 

The  feveral  Kinds  of  Trial  by  Certificate    8, 

9»  23 
Certificate  of  Aflize,  what  97 

No  Averment  againft  a  Certificate.  585 

Certiorari  34^ 

Challenge. 

Challenge  of  a  Juror  tried  by  WitnefTes         15 

Where    the    Suggeftion    contains    a   principal 

Challenge,  Procefe  (hall  be  awarded  to  the 

Coroners  5} 

If  the  Plaintiff  pray  a    fiww'r*   to  the  Sheriff, 

where    he   may  challenge  the  Array,    and 

where  not  55 

Challenge  to  the  Array  to  be  before  any  Juror 

fworn  79 

Challenge  defined  1 64 

Challenge  to  the  Array,  what  i^5>   ,6^ 

Challenge  for  Affinity  ^ 

Principal 
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Principal  Challenge  Page  170,  &V. 

Challenge  to  the  Favour  169,  &c. 

Good  Challenge  to  the  Array,  that  the  Sheriff 
returned    a  Juror   named    by   either    Party 

169 

How  the  Challenge  is  to  be  made  170 

Challenge  by  Peers  for  want  of  a  Knight  on 
the  Panel  170 

Where  the  King  is  a  Party,  no  Challenge  can 
be  to  the  Array  for  Favour  175 

Of  Challenges  to  the  Polls,  four  Kinds,  viz. 
Peremptory,  Principal,  Favour,  or  for  De- 
fault of  Hundredors  276 

Perempcory  allowed  only  in  Treafon  and  Fe- 

lony  Ibid. 

A  Peer  cannot  challenge  his  Peers  177 

King's  Challenge  retrained  Ibid. 

Principal  Challenges  to  the  Polls,  four  Kinds, 

1.  In   refpecl  of   the  Quality   of  the  Jury. 

2.  By  Reafon  of  fome  Defect  of  the  Juror. 

3.  For  Affeclion   or  Partiality  of  the  Juror. 

4.  Propter  deliflum,  by  reaibn  of  fome  Crime 
committed  by  the  Juror  *  ij% 

Challenge  for  Want  of  Hundredors  181 

For  Affinity  ^5,  186 

Peremptory  Challenge  upon  Record  186 

Challenge  for  Malice  28q 

At  what  Time  Challenges  (hall  be  taken     189, 

196 
Within  the  Diftrefs  186 

For  Favour  289 

Where   he    that   Challenges  fhall  mew   Caufe 
prefently  I9o 

In  what  Inqueft  a  Challenge  may  be  Ibid. 

Triors  and  Trials  of  Challenges  191,  192,  193, 

*94>   *95>  &'• 


In 
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In  what  Cafes  a  Challenge  or  Affirmance  by 

•   one  (hall  ferve  for  others  Page  192 

In  Wa^er  of  Law   none   (hall    be  challenged 

Ibid. 

Challenge  for  that  the  Juror  was  Counfel,  csV. 

Ibid. 

Pariftiioner  challenged  where  the  Right  of  the 
Church  came  in  Queftiori  195 

Of  labouring  a  Juror  Ibid. 

Challenges  to  the  Favour  m  Ibid. 

Propter   delittum,  as    being  ftigmatized,  infa- 
mous, outlawed,  i£c.  196,  i£c. 

Rules  concerning  Challenges,  and  the  Exami- 
nation of  a  Juror  200,  205 

Challenges  in  Corporate  Towns         202,  599 

Juror  having  been  upon  the  Grand  Jury  chal- 
lenged 204 

Profecutor  entertained  by  a  Juror,  held  a  Caufe 
of  Challenge  Ibid. 

The  having  found  others  guilty  of  the  fame 
Indictment,  no  Caufe  of  Challenge         Ibid. 

One  who  challenged  36.  Adjudged  to  be  hang'd 

204,  600 

Precedents  containing  Forms  of  Challenges  206 

to  217 

Of  Challenges  in  Capital  Cafes  599 

Chaplain,    how   his  Retainer  (hall  be  proved 

385 
Circumftances  300,  427 

Clergy  600 

Commifiioners  3 9 6,  403 

Commitment  603 

Confefiion  363,  4-27  •>  603 

Continuance,    Plea    puis    darrein    Continuance 

217,  &c.  578. 

Copy. 
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Copy.     See  Evidence. 

When  a  Copy  of  the  Indidment  (hall  be  allow- 

ed  the  Prifoner  in  Treafon  Page  604 

When  a  Copy  of  the  Panel   fhall  be  allowed 

him  Ibid. 

Copyholds. 

Copyhold.  See  Court-Rolls  and  Evidence  334,5 
Cuftom  of  Copyholders   in  Extremis  to  fur- 
render  into  one  Tenant's  Hands,  when  well 
Iaid  5*9 

Coroner.     See  Venire. 

Where  the  Sheriff  is  not  indifferent,  the  Ve- 
nire (hall  be  directed  to  the  Coroners     48, 

rr       •  i_       oi.  ■  -«.  68>    69 

It  neither  Sheriff  nor  Coroners  be  indifferent, 

the  Court  (hall  choofe  two  Elifors  Ibid. 

All   the  Coroners  mud  join  in  the  Return  of 

the  Procefs  5h  68j  6f? 

Corporation. 

Acts  for  the  Sufficiency  of  Jurors  not  to  ex- 
tend to  Corporate  Towns  IOy 

One  challenged  for  being  related  to  a  Member 
of  the  Corporation  185     qqq 

Council  385;  6 

County  115  to  142.     See  Jury. 

Court-Rolls.     See  Evidence. 

Copies  of  Court-Rolls  alt  the  Evidence  the 
Copyholder  hath  of  his  Eftate  451 

A  Copy 
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A  Copy  allowed  in  Evidence  where  the  Rolls 
were  loft  Page  458 

Coverture.    See  Baron  and  Feme.  Marriage. 

Courts. 

Cuftoms  of  Courts  (hall  be  tried  by  the  Judges 

of  the  fame  Courts,    if  they    are  pleaded 

there  13 

Proceeding  of  Courts,  not  of  Record,  fhall   be 

tried  by  the  Country  17,  26 

Of  the  Jurifdiction  of  inferior  Courts  236 

Court  Rolls,  where  Evidence  428 

Criminal  and  Civil  Caufes. 

Proceedings  therein  7 

All  Criminal  Matters  to  be  tried  by  the  Coun- 
try 17 

The  Statutes  of  Jeofails  not  extended  to  Proceis 
in  Criminal  Caufes  61 

Criminal  Caufes  to  be  tried  in  the  County  where 
the  Offence  was  commuted  125 

No  privy  Verdict  (hall  be  given  in  Caufes 
which  touch  Life  or  Member  338 

Cuftoms  of  London,  how   to  be  tried   iS,  136 


D. 

DAMAGES.     See  Inquiry  535,539 

Debt.     See  Evidence  502 

Decies  tanlum  266 

Decree  in  Chancery  476 

Vol.  II.                 X  Deeds. 
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Deeds.     See  Evidence. 

tJpon  Non  eft  factum  pleaded  to  a  Deed,  there 
mud  be  a  Place  alledged  where  the  Deed 
was  made  page  10 

Witnefies  to  the  Deed  were  anciently  joined 
to  the  Jury  95 

A  Bond  made  beyond-fea,  may  be  alledged  to 
be  made  in  any  Place  in  England  122 

A  Jury  may  find  Deeds,  though  not  (hewn  in 
Evidence  227 

Demurrer. 

Where  IfTue  is  joined  for  Part,  and  Demurrer 
for  the  Refidue,  the  Court  may  try  which 
they  fee  fit  firft  28 

Precedents  of  Demurrers  upon  Evidence  220, 

&V.  560,  &V. 

Where  the  Plaintiff  gives  in  Evidence  any 
Matter  in  Writing,  and  the  Defendant  de- 
murs, the  Plaintiff  ought  to  join  in  Demur- 
rer 46l 

But  if  either  Party  offer  to  demur  upon  Evi- 
dence by  Witneffes,  the  other  Party  need 
not  join  in  Demurrer  Ibid. 

The  King's  Council  (hall  not  be  compelled  to 
join  in  Demurrer  Ibid. 

The  Jury,  though  difcharged  of  the  Tffue  by 
Demurrer,  may  affefs  Damages  conditionally, 
or  the  Damages  may  be  inquired  of  by  a 
Writ  of  Inquiry  afterwards,  when  the  De- 
murrer is  determined  561 

A  Demurrer  on  the  Evidence  is  a  Confeffion  of 
the  Fad;  ^1 

When 
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When  a  Demurrer  is  made  upon  the  Evidence, 
the  Evidence  ought  to  be  entred  verbatim 

Page  5j6 

There  may  be  both  a  Demurrer  to  the  Evi- 
dence, and  a  Plea  puis  darrein  Continuance 

578 
Depofitions.     to*  Evidence         383,471,477 
Diftringas  43,  76.     See  Venire. 
Difconcinuance  346 

Divorce  22,  332,  342 

Dower  15.     ^Evidence  515 

Dugdale  469 


E. 

TH  Cclefiaftical  Court.     See  E 
JC>  Ejedtment  65,  38.     Seel 

vidence          471 

Evidence       517 

Elifors                   50,  51,  52 

,  54,  191,  203 

Embraceors* 

How  they  (hall  be  punifhed 

265,  fcfo 

Decies  tantum  does  not  lieagainft  an  Embraceor 

if  he  takes  no  Money. 

266 

Emblements 

54i 

Enquiry,  the  Writ 

95>nS 

Efcape 

372 

Eftoppels 

236,  284,  £srV. 

Eftray 

529>  547*  553 

Exception 

612 

Executors.     See  Evidence 

404 

Execution 

612 

X  2  Evidence 


The    T  A  B  L  E.1 


Evidence  in  general,  Chap.  15.  p.  347  to  356. 

Gf  the  Meaning  of  the  Word  and  of  the  ft 
veral  Kinds  of  Evidence  Page  34^9 

Whac  may  be  given  in  Evidence         358,  is c. 
What  Evidences  the  Jury  may  carrv    on 

Court  366,  t   ;. 

Refufing  to  give  Evidence,  a  Contemp- 
On  Indictments,  Evidence   may  be   of  a  Fact 

before  or  after  the  Time  laid  369 

Where  Perfons  fhall  be  prefumed  to  be  livi.ig, 

and  where  not  369 

No  Evidence  to  be  given  of  Simony  after  rhe 

Death  of  Parties  370 

A  Peer  produced  as  a  Witnefs  muft  be  fworn 

Evidence  in  Efcape  372 

Evidence  of  a  Prifoner's  being  in  Cuftorly  ibid. 
Evidence  of  Baftardy  373 

Deceit  in  the  Factor's  Evidence  to  charge  the 
Merchant  372 

Evidence  in  particular.  Chap.  15.  p.  416.  Under 
the  following  Heads. 

Acts  of  Court  416 

Acts  of  Parliament,  &c.  417 

Admiflion  of  the  Party  418 

Affidavit  419 

Antient  Deeds,  &c.  420 

Belief,  Hearfay  421 

Books,  Papers,  ($c.  423,  fcfo 

Certificate  426,  438 

Circumftances  427 

Confeflion  427 

Copies  of  Deeds,  &c.  428 

Court 
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ire  Rolls  Page  428 


ion 


429 


Ex  irjpi'fication  429 

d- writing  431,  &c. 

nay  421 

Inqurft  of  Office  434 

Inrolmenc  434 

Inlpeximus  434 

Journal  Books  435 

Libels  Ibid. 

Marriage  436 

No  ary  Public  438 
Injury                                                    438,  &c. 

Preemption  440 

Prioriry  of  Birth  441 

Probate  442 

Records  433 

Repuration  443 

Rules  of  Court  444 

Seals  Ibid. 

Sentence  Ibid. 

Evidence  by  Witnejjes,  Chap.  15.  p.  372. 

Who  may,  and   who  may  not  be  WitnefTes, 

372,  lie. 
Where  the  Wife  (hall   be  admitted    fo  give 

Evidence  374,  375,  376 

Party  to  an  Ufurious  Contract,  no  Wirnefs  in 

Information  for  Ufury  376,7,  385 

Party   robbed  a  Witnefs  againft  the  Hundred 

37^  384 

In  Refcue,  the  Party  refcued  a  Witnefs      '^yS 

In  Convictions  of  Deer-ftealing  the  Informer  no 

Witnefs  38 

Privilege  of  WitnefTes  from  Arreft  382,3 

X  3  Depoficions 
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Depofuions  of  a  fick  Witnefs  given  in  Evidence 

Page  382 
Deeds  loft,  proved  by  Witnefles  383 

Feoffee  no  Witnefs  Ibid. 

In  Forgery,    Perjury   and   Ufury,    the   Party 
grieved  no  Witnefs  383,  384 

In  Battery  the  Party  grieved  is  a  Witnefs   384 

Juror  a  Wirnefs  Ibid. 

ail  a  Witnefs  Ibid. 

When  a  Wimefs  fubpeena'd  is  obliged  to  appear, 

and  when  not  384,  388 

Where  a  Council  (hall  be  a  Witnefs,  and  where 

not  385 

Trefpafs  fimul  cum,  they  in  the  fimul  cum  are 

Witnefles  if  nothing  proved  againft  them 

386,  387 
One  that  has  a  collateral  Title  to  the  Land  no 

Witnefs  Ibid. 

Hearfay  Evidence  389 

A  Coparcener  no  WTitnefs  390 

In  what  Cafes  a  Legatee  is  a  Witnefs  for  or 

againft  the  Will  Ibid. 

Whether  a  Perfon  pardoned   of  Felony  be  a 

Witnefs  391 

LefTor  that  dorh  not  inhabit,  a  good  Witnefs 

in  Action  againft  Hundred  393 

But  an  Inhabitant,  tho'  poor,  and  not  rated,  is 

not  Ibid. 

Truftee,  where  he  (hall  be  Evidence,  and  where 

not  387,  388,  394 

Parifhioner,  where  he  may  or  may  not  be  a 

Witnefs  394 

One  admitted  Evidence  of  a  Fraud  upon  her- 

felf  394 

Witnefs  for  Prifoners  to  be  fworn  396 

Where  Quakers  (hall  be  Witnefles,  and  where 

not  Ibid. 

CommifTioners 
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Commiflioners  of  Oyer  and  Terminer  Witnefies 

Page  396 

Perfons  pardoned,  where  they  (hall  be  Wit- 
nefies and  where  not  386,  CsJV.  622 

Wife  Witnefs  againft  the  Hufband  in  Indid- 
ment  for  forcible  Marriage  or  a  Rape      399 

Partakers  in  the  Crime  may  be  Witnefies  againft 
their  Fellows  398 

Where  Members  of  Corporations  may  be  Wit- 
nefies for  their  Corporation,  and  where  not 
380,  csV.  399,  i£c. 

Indictment  for  a  Cheat,  in  procuring  a  Note 
from  H.  H.  is  no  Witnefs  401 

One  cheated  by  a  Mixture  inftead  of  Port  Wine, 
a  Witnefs  to  prove  ir.  401 

In  cafe  for  negligently  working  a  Ship,  the 
Pilot  no  Witnefs  402 

The  Son  gave  the  Father's  Money  to  H.  the 
Son  is  a  good  Witnefs  to  prove  it         Ibid. 

One  ferving  as  a  Commifiioner  to  examine 
Witnefies  may  maintain  a  Quantum  meruit 
for  his  Pains  40^ 

Evidence  relating  to  Executorjhip,  Wills  and  Ad* 
miniftrations,  Ch.  15.  p.  404. 

Upon  Plene  Adminifiravit  a   Retainer  may  be 

given  in  Evidence  *   404,  Esfa. 

But  not  by  an  Executor  de  [on  Tort  409 

On  Ifiue  of  Afiets  in  London^  Afiets  any  where 

is  fufficient  404 

Money  paid  on  the  Day  of  fuing  out  of  Writ 

by  order  of  Spiritual  Court,  is  Afiets  405 
Executor  difcharges  a  poor  Debtor  of  the  Tefta- 

tor  out  of  Prilbn,  that  Sum  is  AiTets  Ibid. 
What  an  Executor  pays  before  the  Bill  actually 

filed  is  not  Afiets  406 

X  4  la 
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In  what  Cafes  the  Probate  of  the  Will  isfuffici- 

ent  Proof,  and  in  what  not  Page  406,  &c . 
What  Evidence  the  Plaintiff  muft  give,  where 

Plene  adminiftravit  is  pleaded  406 

Money  received  for  Land   fold   purfuant  to  a 

Will  is  Affets  409 

Money  paid   ro  Defendant,  which  was  due   to 

Plaintiff's  Wife  as  Executrix,  is  not  Money 

had  and  received  to  Defendant's  Ufe  410 
On  Plene  adminiftravit  Plaintiff  muft  prove  his 

Debt.     Sperate  Debts  are  Affets.     Nothing 

to  be  allowed   for  Pali,  £?*.  at  the  Burial 

412 
Pleading  of  Judgments  confeffes  Affets  to  fa- 

tisfy  them  414 

Ordinary  cannot  refufe  Probate  to  an  Executor, 

becaufe  he  is  not  fufneient  412 

Execuror    pleading  Judgments  with  Penalties, 

muft  (hew  how  much  is  really  due  413 

Power  refer ved  by  a  Wife  of  making  her  Will 

Two  Executors  join  in  an  Acquittance,  but 
one  only  received  the  Money;  borh  are 
chargeable  to  Credirors,  but  the  actual  Re- 
ceiver only  to  Legatees,  415 

Evidence  h  Records,  Books,  Deeds,   and  other 
writings,  Chap.  15.  p.  445. 

Antient  Deeds  allowed  in  Evidence,  though 
not  fealed  445 

How  Records  are  proved  446 

In  what  Cafes  Copies  of  Records  are  Evidence 
446,  447,  454,  456,  461 

What  a  Variance  between  Deeds  given  in  Evi- 
dence and  the  Deeds  pleaded  449 

Witnefs 
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Witnefs  mud  know  the  Party  upon  Sight,  who 

proves  the  Execution  of  a  Deed     Page  449 

Shop  book,  where  Evidence    449,  459,  460* 

V  466 

Evidence  of  Fraud  449 

Domefday  Book,  where  Evidence  451 

Copies  of  Court- Rolls  Evidence  Ibid. 

Acts  of  Parliament,  how   to   be  proved,  and 
when  may  be  given  in  Evidence,  452,  457, 

459 
Where    a    printed    Proclamation   is  Evidence 

452 

Where  a  Verdict  againft  one  may  be  given  in 

Evidence   againft   another,    and  where  not 

453 
Bankruptcy  proved  by  Record  Ibid. 

Copy   of  a  Deed,  where  Evidence  454,  456, 

A  cancelled  Deed  read  in  Evidence  461 

Where  an  Exemplification  of  a  Record  is  Evi- 
dence 458>  461 
Where   Copies    of   Deeds  loft   are   Evidence 

461 
Recitals  of  Records,  where  Evidence  454,  Igc. 

461 
Deed  made  by  Buns  45°" 

Copy  of  a  Recovery  given  in  Evidence       458 
Fines  given  in  Evidence  454,  462 

Pedigrees  drawn  by  Heralds  are  not  Evidence 

462 
Deed  not  to  be  admitted  in  Evidence  till  ftamp'd 

464 

Where  Examinations  before  the  Coroner  (hall 

be  read  Ibid. 

What  neceffary  ro  be  proved  to  charge  the  In- 

dorfor  of  a  Bill  of  Exchange  Ibid. 

Counterpart,  where  Evidence  466 

r  Bills 
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Bills  of  Exception  to  the  Evidence  mud  be  ten- 
dred  in  Writing  at  the  Trial         Page  466 

Indenture  of  Bargain  and  Sale  enrolled,  given 
in  Evidence  without  proving  the  Execution 

467 
Depofitions  before  a  Juftice,  Evidence  only  in 

Fdony  468 

Heralds  Books  and  Parifh-Regifters  allowed  to 

be  Evidence  45Q 

So  an  Almanack  jftj 

But  not  Dugdak's  Baronage  Jhid. 

Evidence  in  Courts  of  Equity,  and  the  Ecckfiafti- 
cal  Courts,  Ch.  15.  p.  471. 

Where  Depofitions  may  or  may  not  be  ufed  in 

Evidence  4?J   t0  4?p 

Anfwer   in   Chancery,  where  Evidence     473, 

XX7-         rr  47-8 

Witnefles   examined  de  bene  effe,  if  Evidence 

476 
Decree  in  Chancery,  no  Evidence  at  Common 

_La™.  Ibid. 

Depofitions  in  perpetuam  rei  mcmoriam,  not  to 

be  read  while  the  Party  is  alive  477 

Evidence  in  Account,  Chap.  15.  p.  475. 

Account  pleaded  before  two  \  Account  before 
one  is  good  Evidence  470 

Upon  Ne  unques  [on  Receiver,  the  Defendant 
cannot  prove  he  paid  the  Money  according  to 

Dire&ions  md% 

What  in  Account  is  good  Evidence  480 


Evidence 
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Evidence  in  Aftions  on  the  Cafe,  Ch.  15.  p.  480. 

For  charging  one  with  Felony,  Words  not  fuf- 

ficienc  **&  48o 

Cafe  for  a  malicious  Profecution  lies   not  for 

what  was  done  as  a  Juftice  of  Peace        481 

What  was  fworn  by  the  Profecutor  at  the  Trial 

is  Evidence  Ibid. 

Nolle  profequi  not  Evidence   of  an  Acquittal 

Ibid. 
In  Actions  for  Words,  what  Evidence  required 

482,  483 
Action  for  hindring  the  Plaintiff  to  fit  in  a  Pew 

482 
For  executing  an  illegal  Warrant  Ibid. 

For  (topping  up  Lights  483 

Evidence  relating  to  Matter  and  Servant     483* 

4H5,  487 
Where  any  Thing   is  to  be  done  on  Requeft 

482,  486 
Act  of  one  Partner,  Evidence  againft  the  other 

486 

If  a  Water-courfe  runs  through  my  Ground,  I 

may  ufe  it  484 

Cafe  for  not  fcouring  a  Ditch  Ibid. 

Cafe  for  diverting  a  Water-courfe  485 

Evidence  in  Aflumpfu,  Chap.  15.  p.  49°« 

On  Non  AJJumpfit  Defendant  may  give  in  Evi- 
dence Payment  490 

Infancy  49  *>  5°l 

Coverture  Ibid. 

Promife  to  pay  30/.  no  Evidence  of  Money 
lent  Ibid. 

In  what  Cafes  a  Requeft  mud  be  proved     492 

An 
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An  Account  current  will  not  maintain  an  Af- 

fumPfi  Page  494 

Neither  will  a  Specialty  '    Jfaj, 

On  Non  Afiumpfit  a  Releafe  to  the  Defendant 
cannot  be  given  in  Evidence  495 

Owning  the  Debt,  but  not  promifing  to  pay 
will  not  maintain  the  Iiiue  A£umpjit  infra 
fex  annos  jfcj 

Special  Promife  to  pay  30/.  if  Plaintiff  would 
pay  10/.  and  an  Averment  that  he  paid  10/. 
on  Non  AJfumpfit  Plaintiff  need  not  prove  the 
Payment  of  the  10/.  '         496 

What  Evidence  is  variant  from  the  Narr.  497, 

498 
Parol  promife  to   be  performed  on  a  Contin- 
gency, is  not  within   the  Statute  of  Frauds 

498 
When  a  foreign  Attachment  may  be  given  in 
Evidence  on  Non  AJfumpfu  "      5oo 

Evidence  in  Debt,  Chap.  15.  p.  502# 

What  may  be  proved  on  Non  eft  faclum  .502 
.  508,  509 

Evidence  of  the  Delivery  of  an  Award         504 

In  Debt  againft  an  Heir  or  Executor,  what 
may  be  given  in  Evidence  504,  505,  507 

What  good  Evidence  on   Plene   adminiftravit 

5°5 
In  Debt  for  Rent,  what  Evidence  may  be  given 
on  Nil  debet  506,  509 

What  in  Efcape  rQQ 

Debt  for  Servants  Wages  512 

Acceptance  and  Acquittance  of  the  lad  Rent, 
Evidence    that   all    Arrears   are   difcharged 

5*3 

Payment 
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Payment  before  the  Day,  Evidence  of  Pay- 
ment at  the  Dav  Pxge  513 

Where  Pleading  Plene  adminijtravit  admits  the 
Debt  514 

In  Dibt  for  Rent  on  Nil  debet,  the  Starute 
of  Limitations  may   be  given    in  Evidence 

Ibid. 

And  fo  may  a  Releafe  515 

Evidence  in  Dower,  Chap.  15.  p.  515. 

In  what  Cafes  Alignment  of  Dower  by  the 
Heir  (hall  bind  a  Mortgagee  516 

Dower  of  a  Rent  Ibid. 

Term  of  Years  prior  to  Title  of  Dower, 
mufl  be  pleaded,  and  cannot  be  given  in 
Evidence  517 

Evidence  in  Ejeftment,  Chap.  15.  p.  517. 

What  a  Variance  in  the  Leafe  from  that  laid 
in  Narr.  5 1 7 

Leafe  of  a  Guardian  or  Copyholder  will  main- 
tain a  Declaration  518 

In  Ejectment  the  Defendant  fhall  not  give  in 
Evidence  a  former  Mortgage  or  Conveyance 
made  by  himlelf  Ibid. 

A  Will  under  which  a  Title  to  Land  is  made, 
mud  be  (hewn  iifelf  519 

How  a  Parfon  in  Ejectment  of  a  Rectory  mail 
make  our  his  Title  519 

Leafe  and  Releafe  given  in  Evidence  that  were 
not  indented,  and  held  good  520 

Leafe   laid   a  Die  datus,  and  Entry  the  fame 

Day,  vicious  522 

What  PorTehaon  or  Entry  will  prevent  the  Sta- 
tute of  Limitations  524 

Evidence 
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Evidence  in  Trefpafs,  Chap.  15.  p.  525. 

What  fhall  be  given  in  Evidence  upon  Not 
guilty  pleaded  Page  525 

Trefpafs  another  Day  than  what  is  laid  in  the 
Declaration,    may     be    given    in   Evidence 

527 

Where  on  the  Plea  of  Son  affault  £s?  repl.  de  injuria 
fud  propria,  a  different  Trefpafs  may  be  gi- 
ven in  Evidence  527,  536 

Lord  of  a  Manor  cannot  maintain  Trefpafs 
againft  the  Owner  for  taking  away  an  Eftray 

529 

Schoolmiftrefs  cannot  maintain  Trefpafs  for 
taking  away  a  Scholar  Ibid. 

Trefpafs  may  be  brought  for  the  mean  Profits 
on  a  fictitious  Leafe  in  Ejectment  530 

One  that  has  Liberty  of  Chafe  in  a  Warren 
cannot  bring  Trefpafs  quare  /regit  liberam 
Warrenam  fuam  520 

Tenants  in   Common  mud  join    in   Trefpafs 

531 

Trefpafs  lies  for  a  Recoverer  in  an  erroneous 
Judgment  in  Ejectment  for  a  mean  Trefpafs 

5?2 

Threatning,  and  laying  Hands  on  his  Sword,  no 
Affault  Ibid. 

Agifted  Cattle  do  Trefpafs,  the  Agiftor  an- 
fwerable  ro? 

Officers  and  thofe  employed  by  them,  may 
plead  the  General  Iffue,  and  give  the  fpecial 
Matter  in  Evidence  Ibid. 

Where   a   Prefcription    for  Common   is   well 

Pmved  533,4 

Trefpafs  for  gleaning,  what  Evidence  necefiary 

535 
to 
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In  Trefpafs  excefiive  Damages,  and  moved  for 
a  new  Trial,  but  denied,  the  Damages  be- 
ing chiefly  given  for  an  Injury  done  the  De- 
fendant's Daughter  Page  535 

How  Abuttals  ought  to  be  proved  Ibid. 

Jointenancy   muft    be  pleaded    in  Abatement 

Ibid. 

What  may  be  given  in  Evidence  on  Not  guilty 

537>  &c- 
In  what  Cafes  the  Defendant  muft  jultify  fpe- 

cially  53$,  &JV.   543,  &c.  550 

Trefpafs  for  Goods  taken,  the  Defendant  upon 
Not  guilty,  in  Mitigation  of  Damages,  may 
give  in  Evidence  that  the  Plaintiff  had  his 
Goods  again  540 

What  Evidence  fufficient  where  Defendant 
pleads  his  Freehold  542 

Trefpafs  lies  for  Goods  ftolen  545 

Tenancy  in  Common  mull  be  pleaded  in  Abate- 
ment 546 
In  what  Cafes  Trefpafs  with  a  Continuando  lies 

547 
Who  may  maintain  Trefpafs  548 

Againft  whom  it  lies  Ibid. 

What   Ads  make   one  a  TrefpafTer  ab  initio 

.549 
Tender  of  Amends  a  good  Bar  to  a  negligent 

Trefpafs  Ibid. 

Evidence  in  Ajjault^  Chap,  15.  p.  551. 

Evidence  in  trover,  Chap.  15.  p.  553. 

Demand  and  Denial,  good  Evidence  of  Con- 
verfion  550 

Trover  for  an  Eftray,  where  the  Lord  refufed 
to  deliver  it  within  the  Year  s-55 

Aa 
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An  aftual  Taking  is  Evidence  of  Conver fion 
wihout  Demand  Page  554 

Whar  is  Evidence  of  a  Con ver fion,  and  what 
™t  Ibid. 

What  may  be  given  in  Evidence  on  Not  guilty 

What  Pleas  in  Trover  amount  to  the  General 
IiTue,  a.d  what  not  .^7,8 

In  local  Actions,  as  Trefpafs  quart  Claufum 
/regit,  the  Plaintiff  muft  prove  the  Trefpafs 
where  he  lays  it,  and  he  cannot  lay  it  in  any 
other  Place  but  where  it  is ;  bur  it  is  other- 
wife  in  Trover,  and  other  tranfnory  Actions 

One  Jointenanr,  or  Tenant  in  Common,  can- 
not main'a;n  Trover  again  ft  ano:hcr       Ibid. 
Evidence  in  Criminal  Cafrs  603 

^  See  Demurrers  upon  Evidence  561 

Examinations  429 

Exemplirlcaiion  237,  257,  429 


F. 
TpALSE  Impriibnment  540,  548 

R  '.Gits. 

How  Felons  were  tried  anciently  20 

A  Felon   may   challenge   twenty  at  his  Trial 

176,  600 

Whether  a  pardoned  Felon  may  be  a  Wirnefs 

or  a  Juryman  104,  391,  fcrr. 

Feme  Covert  612 

Baron  and  Feme. 
Fines.     See  Evidence  447,  5S1,  58S 

2  General 
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General  IJfue.  484 

AN Y  Thing  may  be  given  in  Evidence  on 
the  General  [flue,  which  proves  the  Plain- 
tiff hath  no  Caufe  of  Action  Page  537 

For  the  Defendant  by  Evidence  to  convey  to 
himfelf  the  fame  Intereft  and  Title,  good 
Evidence  Ibid. 

Upon  the  General  IfTue,  if  the  Defendant  ac- 
knowledge he  did  the  Wrong,  and  juftify 
this,  and  gives  Matter  that  goes  to  difcharge 
him  of  the  Act  by  Juftification,  this  Evi- 
dence is  not  good,  but  he  ought  to  have 
pleaded  it  538 

Grand  Jury  204 


H. 

Habeas  Corpora.     See  Venire. 

ON  the  Return   of  the  Venire  facias,  the 
Habeas  Corpora,   or  Diftringas,   iflues  to 
bring  in  the  Jury  48 

They  are  made  returnable  the  Term  after  the 
Circuit  50 

If  the  Names  of  the  Jurors  do  not  ftand  in 
the  fame  Order  in  the  Habeas  Corpora  as 
in  the  Venire,  it  is  good  Caufe  for  a  new 
Trial  253 

Habeas  Corpora  596 

Hand  Writing  43 1 

Hearfay.   .See  Belief.  3$9 

Heir  504 

Vol.  II.  Y  Heralds 
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Heralds  Books  Page  469 

Homicide  614 

Hundred.     See  Evidence.    378. 

The  LeiTor  living  out  of  the  Hundred,  though 
his  Eftate  lies  there,  may  be  a  Witnefs  for 
the  Hundred  384 

Hundredors  182,  fcfr. 


1 


DEOCY  22 


Jeofails.     See  Vifne. 


What  Jeofails  are  pardoned  by  21  Jac.  cap.  13, 

Venire  facias  bearing  Dare   before  the  Action 
brought  aided  by  the  Statutes  of  Jeofails 

67 
The  principal  Statutes  relating  to  Jeofails  cited 

69 
Vifne  mif-awarded  in  Part,  aided  by  the  Statutes 
of  Jeofails.  !4j 

A  Verdict  finding  Matter  againft  the  Record, 
is  Jeofail  3  x  2 

Jews  356~ 

Imprifonment  614 

Impropriation  ^42 

Indenture  520 

Indictment  369,  615 

Infancy.    See  Ihfpeftion.  16,  491,  616. 

Infidels  104 

2  Injueftsl 
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Inquefts. 

Inquefts  of  Office  Page  434 

Of  what  Number  they  ought  to  confilt       93 
In  what  Inquefts  or  Juries  a  Challenge  may  be 

191 
Inftitution  21,  22 

Inrollment  434 

Infpeclion,  Trial  by  14,  15 

Infpeximus  434 

Journal  Books  435 

Intendment  43,  316,  319 

Interruption  616 

Joinder  of  of  Counties  95 

Ifiues.     See  Trials,  and  Chap,  2.  throughout. 
Judge  1 1 r 

Jurifdiction  of  Courts  235,  236 

Juftifications  543,  544 

Jury.     See  'Tales. 

The  Derivation  of  the  Word,  their  Office  and 
Antiquity  J>  93 

Facts  are  determined  by  the  Jury,  Matters  of 
Law  by  the  Judges  7 

Of  the  Grand  Jury  and  their  Office  Ibid. 

Jurors  mud  be  lawful  Men  12 

Peer  in  an  Appeal,  and  alfo  in  Cafes  of  Pramu- 
nire^  (hall  be  tried  by  a  Jury  Ibid. 

Bifhops  (hall  not  be  tried  by  a  Jury  Ibid. 

Why  the  Venire  facias  requires  the  Jury  to  ap- 
pear at  Weftminfter  y^  &c. 

They  (hall  not  appear  there  in  criminal  Caufes 

76 

On  a  feigned  Default  of  the  Jurors  a  Dijlringa: 

is  granted  77 

Y  2  The 
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The  Manner  of  ftriking  a  Jury   Page  99,  i£c. 

Jury,  their  Number. 

Mud  be  twelve  in  a  Petit  Jury  93 

May    be    more  or   lefs  in   Inquefts   of  Office 

■     Ibid. 

Why  the  Sheriff  returns  twenty-four  when  the 
Venire  mentions  but  twelve  Ibid. 

When  the  Jury  is  to  be  of  two  Counties,  in 
what  Cafes  the  Inqueft  mail  remain  94 

There  molt  be  fixteen  Jurors  in  the  Grand 
Affile,  and  twenty-four  in  Attaint  95 

Where  one  departs,  another  may  be  fworn  by 
Con  fen  t  Ibid* 

In  Wales  fix  Jurors  were  held  fufficient  96 

There  muft  be  twelve  Jurors  in  a  Writ  of  In- 
quiry 98 

Rules  in  ftriking  a  fpecial  Jury  99 

Juror,  bis  Qualifications. 

Outlaws,  Perfons  attainted,  thofe  who  have 
had  Judgment  to  lofe  their  Ears,  (land  in 
the  Pillory  or  Tumbrel,  Perfons  ftigmatized 
or  branded,  not  allowed  to  be  Jurors  or 
WitneiTes  104 

Jury  of  Women  to  try  if  a  Woman  be  enfeint 

105 

Perfons  exempted  from  being  on  Juries  105, 

106 

Jury  of  Auornies  105 

Sufficiency  of  the  Jury  as  to  Eftate  107 

Not  to  extend  to  Corporate  Towns  Ibid. 

Or  to  fuch  Actions  as  have  not  their  ordinary 
Trial  by  twelve  Men  Ibid. 

Where 
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Where  the  King  is  concerned,  lefs  Freehold  is 
required  Page  108 

Court  may  order  a  Jury  of  better  Quality  to 
be  (truck  109 

What  Qualifications  he  mud  have  by  Stat.  4 
fc/5/F.yMno.  Juror  muft  not  be  of 
Affinity  to  either  Party  1 10 

Jurors  in  Corporate  Towns  need  not  have  Free- 
hold Ibid. 

Juror  muft  not  be  of  Affinity  to  either  Party 

111 

The  King  may  exempt  Perfons  from  ferving  1 1 2 

Apothecaries  are  exempted  by  Parliament   113 

And  regiftred  Seamen  113 

How  Jurors  (hall  be  returned  by  the  Statute  8 
$3  9  W.  3.  c.  21.  113,   114 

Special  Writs  where  the  Jury  (hall  have  the 
View  1 1 4 

Juror  a  Witnefs  258 

Jurors,   the  Vifne  or  Place  from   whence  they 
Jhall  come. 

The  Venue  muft  be  from  the  Neighbourhood 
of  the  Place  where  the  Faft  is  laid,  and  not 
from  the  Place  itfelf  1 1 5 

A  Parifh  (hall  be  intended  to  contain  but  one 
Vill,  unlefs  thecomrary  be  (hewn  117 

Of  the  Venue  within  Towns  118 

The  Venue  mall  follow  the  Iflue  119 

When  the  Jury  (hall  come  de  Cor  pore  Com\  and 
when  from  a  Town,  &c.  Several  IfTues  where 
the  Venue  (hall  be  de  Cor  pore  Com*  120,      121 

Deeds,  &c.  made  beyond  Sea,  from  whence 
the  Jury  (hall  come  123 

Full  Age  tried  by  a  Jury  where  the  Land  lies 

124 
Y  3  Tranfitory 
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Tranfitory  Actions,  by  what  Jury  tried      Page 

Criminal   Matters   muft    be    tried  by  a   Jury 

where  the  Offence  was  committed  125 

When  the  Fact  arifes  in  two  Counties,  whence 

the  Venue  (hall  come  125A7 

Jury  (hall  not  come  from  a  Ward  or  Hundred 

127 
They  may  come  from  the  Neighboured  of  a 

City  128 

No  Venue  mail  be  of  an  Honour  128 

Jury  fhall  come  from  a  Place  where  the  Fact 

is  beft  known  130 

Where  a  Jury  may  be  Part  of  one  County  and 

Part  of  another,  and  where  not  131,2 

In  Efcape,  from  whence  they  (hall  come  133 
In   what  Cafes    the  Venue  (hall  be  changed 

134 
Where  the  Jury  (hall  come  from  a  County  ad- 
joining 136 
Venue  to  be  guided  by  the  IiTue     136  to  140 
Where  a  Venue  mifawarded  is  aided  by  the  Sta- 
tute of  Jeofails                                            143 
Where  the  Iflue  is  local,  the  Venue  cannot  be 
changed  by  Confent                                 Ibid. 
Venue  altered  becaufe  a  Peer  was  Party       145 
In  Civil  Actions,  the  Jury  (hall  be  from  the 
Body  of  the  County,  by  Stat.  16  fc?  1 7  Car.  2. 

tfarr.  laid   in  one  County,  and  Justification  in 

anoiher,  (hall  be  tried  where  laid  144. 

Star.  3  G.  2.  c.  25.  146,  &c. 

Stat.  4  G.  2.  c.  7.  163 


Jury 
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Jury,  their  Enquiries. 

The  Jury  may  take  upon  them  the  Matter  of 
Law,  as  well  as  Matter  of  Fact,  and  in- 
clude both  in  a  general  Verdift     Page  230 

They  may  fometimes  enquire  of  a  Man's  In- 

tent  i*„     •     231 

And  in  Come  Cafes  of  Divorce  and  Matrimony, 

though  of  Spiritual  Conufance  Ibid. 

Of  Things  done  in  another  County  or  Kingdom 

232 

May  enquire  of  Eftoppels,  where  the  Parties 
are  cftopped  to  plead  them  236 

But  cannot  find  contrary  to  what  is  agreed  in 
the  Pleadings  236>  237 

And  the  Jury  is  bound  by  Eftoppels,  unlets 
the  Party  leaves  the  Fatt  at  large  by  Plead- 
ing 23* 

Jurors,  their  Oaths ;  and  "Trials  per  Medietat. 
Linguae. 

Their  Oath  239 

Formerly  they  were  all  Knights  240 

The  Antiquity  of  Trials  per  Medietat.  Lingu<e 

241 

Any  Foreigner  difinterefted  may  be  on  fuch  a 

Jury  u42>3 

Twelve  Denizens  and  twelve  Aliens  to  be  re- 
turned ;   Ibid' 

Where  both  Parties  are  Aliens,  the  Inqudt 
(hall  be  all  En°lijh  243 

If  the  Trial  be'by  all  Englijh,  it  is  not  Error 

243 

When  an  Alien  fhall  pray  a  Venire  de  Medietat 

Lingu*  ** 

Y  4  IhQ 
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The  lales  mull  be  agreeable  to  the  Venire  Page 

2  4  A. 

Alien  Executors,  the  Trial  (hall  be  by  all  Ew- 

W  Ibid. 

Inefficiency  of  Freehold,  fcrV.   no' Caufc   of 

Challenge  to  an  Alien  245 

In  what  Cafes  245 

Jury,  of  their  Demeanor. 

Jurors  may  not  eat  or  drink  but  by  Affcnt  of 
the  Juftices,  and  of  the  Parties  247 

Where  the  Jury  cannot  agree,  or  one  of  them 
happen  to  die,  a  new  Inqueft  may  be  award- 

Tfedu    r  24« 

It  the  Jury  eat  at  their  own  Charge,  it  will 

not  avoid  the  Verdift,  but  they  are  fineable 

ir     t  ,  Ihid* 

It  a  Juror  takes  any  Writing  out  of  Court,  that 

was  not  given   in  Evidence,  it  avoids  the 

^u      did  249 

They  (hall   be  kept   without  Fire,  and  (hall 

fpeak  to  no  Body  j^jm 

In  Cafe  of  Life  or  Member,  no  privy  Verdift 

can  be  given  Ibid% 

JNor  in  that  Cafe  can  a  Juryman  be  difcharged 

250 
Jurors  fined  for  eating  and  drinking,  and  ha- 
ving  Fruit  in  their  Pockets  250,  251 

For  having  Sweetmeats  about  them  252 

.They  may  be  carried  after  the  Judge  in  Carts, 
where  they  cannot  agree  Ibid.  33S 

A  Witnefs  examined  by  them  after  their  De- 
parture out   of  Court,    avoids  the  Verdift 

Ibid. 


One 
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One  of  the  Parties  fpeaking  to  them  in  order 
to  bias  their  Judgment,  avoids  the  Verdict 

Page  253 

Taking  a  Book  given  in  Evidence,  but  not  de- 
livered them  by  the  Courr,  avoids  the  Ver- 

did  lhid- 

Affidavits  of  the  Jurors  will  not  be  admitted 

to  make  good  their  Verdict  255 

Juror  being  an  Evidence,  to  be  examined  in 

open  Court  258 

Juror  departing,  fined  ;  and  another  fworn  by 

Confenc  lhid- 

Giving  their  Verdict  by  Lot,  a  Mildemeanour, 

and  Caufe  of  a  new  Trial  259 

No  new  Trial  for  or  againfl  the  King       Ibid. 
A  Treat  after  a  privy  Verdict  fhall  not  avoid 

it  261 

Unlefs  it  induces  them  to  change  their  Verdict 

Ibid. 
Words   of  Salutation  to  the  Jurors  by  either 

of  the  Parties  (hall  not  avoid  the  Verdict 

261 
Tipftaffs  fined  for  not  keeping  the  Jury  from 

Wine  26"2 

One  committed  for  fending  to  know  the  privy 

Verdict  I^d. 

What  Writings  the  Jury  may  carry  out  of  Court 

257>  363>  366 

Jurors,  Punijkments  they  are  liable  to. 

Refuting  to  be  fworn  95 

Departing  without  leave  of  the  Court  96 

If  a  Juror  take  a  Bribe,  and  be  attainted   at 

the  Suit  of  a  Stranger,  he  fhall  be  fined  and 

imprifoned  for  a  Year,  and   the  Profecuior 

fhall   have  half  the  Fine :  and  if  either  of 

the 
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the  Parties  bring  an  A&ion  againft  him,  he 
(hall  recover  Damages  Page  264. 

Such  Juror  fhall  never  ferve  on  an  Inqueft  again 

Ibid. 

A  Juror  fo  bribed  (hall  forfeit  ten  Times  as 
much  as  he  receives,  (from  whence  the 
Term  Decies  tantum)  26  c 

An  Embraceor  is  he  who  procures  fuch  corrupt 
Inquefts  Ibid. 

Ambidexter  is  a  Juryman  who  takes  a  Bribe 
on  both  Sides  266 

Attorney's   Practice    cenfured    in   thefe  Cafes 

Ibid. 

Jurors  finable  for  bringing  in  a  VerdiA  before 
they  are  all  agreed  269 

They  mud  be  fined  feparately  Ibid. 

The  Punifhment  for  ftriking  or  abufing  a  Ju- 
ror 277 

Ten  Shillings  to  be  returned  in  Iflues  on  every 
Perfon  impanelled  md% 

The  Judgment  in  a  Writ  of  Attaint  271 

The  Jury  are  not  fineable  for  going  againft  E- 
vidence  273,  &V. 

A  Verdict  given  by  a  former  Jury  given  in  E- 
vidence  272 

Juries  in  Capital  Cafes  616 

Jufticesof  Peace  27,  534 


K. 
Knights. 


vb 


7 OUR  Knights  to  be  upon  the  Jurv  in  a 

Writ  of  Right,  which  is  called  the  Grand 

Atfze  95 

Anciently 
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Anciently  the  Jury  were  all  Knights    Page  240 
King.    See  Challenge. 


LEASE.     &*  Evidence. 
Ley  Gager  *92 

Legatee.     See  Evidence. 
Libel  435,  468 

Limitations,  the  Statute  of.     See  Lvidence. 
London,  the  Cuftorns,  bow  tried  18 


M. 

MARRIAGE   436.  See  Baron    and 
Feme. 

Medietas  Lingua   56? ,  617,  618.      See  Ju- 
rors, Trial. 

Mifnomer  1 37*  201 

Miftrial  68,  203 

Murder  and  Manflaughter  306 

Mute  6l8 


N.  . 
Nifi  phis.    See  J^wr^ 

WHEN  firft  given  76 

The  Court  may  refufe  to  grant  it   77 
Power  of  Juftices  of  Nifi  prius     77,  78,  86, 

*7 

No 
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No  Repleader  to  be  awarded  after  a  Default 

at  Niftprius  Page  91 
Nonage.     See  Infant,  Infpe&ion. 

JN on  compos  5jg 

Nonfuit  250 

Notary  public  438 


OATH  619 

See  Evidence.  Triors                     205 

Officers.  533 
See  Evidence. 

Ordalia. 

Trials  by  hot  Iron,  hot  Water,  cold  Water, 

&c.  anciently  ufed  3 

By  hot  Iron  and  hot  Water  20,  25 

Freemen  were  tried  by  hot  Iron,  Slaves  by  hot 

Water  25 

Ordinary  4I2 

Overt-Act  620 

Outlawry. 

Juror  muft  not  be  an  Outlaw  104 

If  he  be  outlawed  the  Verdict  is  naught     304 

On  reverfmg  the  Outlawry  the  Party  is  reftored, 

and  may  have  Trefpafs  545 


Pardon. 
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Pardon. 


WHETHER  one  attainted  of  Felony 
and  pardoned,  may  be  of  a  Jury  Page 

386 
Whether  one  convi&ed  of  Felony  and   par- 
doned, may  be  a  Witnefs  39  r»  #'• 
A  Felon  pardoned  may  be  a  Witnefs,  but  one 
that  has  been  convi&ed  of  Perjury  never  can 
377>  39'»  397»  63° 
Where  one  fues  out  his  Pardon,  what  is  necei- 
fary  to  be  done  622 
Parifhioner                                          394>  A°° 
Parol-Promife  498 

See  Evidence. 
Particeps  Criminis  298,  623 

Partition  5^8 

Partners  50F 

Peers. 

Who  (hall  be  tried  as  Peers  12 

How  Peerage  (hall  be  tried  16 

A  Peer  cannot   be  challenged  in  a  Trial  by 
Peers  176" 

A  Peer  exempted  from  ferviug  on  Juries  179 
A  Peer  produced  as  a  Witnefs  muft  be  fworn 

372 
May  be  covered    after   his  Evidence   is  over 

599 
No  Evidence  to  be  admitted  againft  the  Ho- 
nour of  a  Peer  who  is  a  Witnefs  for  the  King 

Bid. 


Perjury. 
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Perjury.    See  Pardon. 

Defcribed  Page  438,  439* 

Who  may  be  a  Witnefs  in  Aftions  or  Indift- 

ments  of  Perjury  384 

The  Profecutor  on   the  Starute  of  the  5  Eliz< 

for  Perjury,  cannot  be  a  Witnefs  385 

Petit  Cape  24 

Plea.     See  Evidence. 

In  perfonal  Actions  againft  feveral  Defendants 
and  feveral  Pleas,  the  Plea  that  goes  to  the 
whole  fhall  be  tried  firft  28 

Plea  puis  darreign  Continuance  79,  217 

Counter- Plea  to  a  Challenge  17* 

One  is  eftopped  to  plead  a  Deed  was  delivered 
before  the  Date,  but  he  may  plead  a  Deli- 
very after  the  Date  284 

Plene  Adminifiravit.    See  Evidence. 

Plenarty,  by  whom  tried  21 

PofMion  364,  370,  524 

Fojtea  amended  300 

Preemption  300,  440 

Prefumptive  Evidence  348,  37a 

Prifoners  372,  396,  607 

Priority  of  Birth  441 

Probat.     See  Evidence  444,  412,  632 

Proclamation.     See  A&s  of  Parliament. 
Profeffion  2 1 

Promife,     See  Evidence  in  AJfump/u. 
Proof  348 


Proof 
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Proof  of  Hand-writing  Page  624 

See  Evidence. 
Provifo  31 


QUAKERS  difabled  to  ferve  on  Juries 
V^  114 

Where  a  Quaker  may  be  a  Witnefs,  and  where 
not  $96 

Quafhing  Indictments  624 

Quo  Warranto  it8 


R. 

T^  Eafonablenefs,  how  determined 
X\.     Records 

12 

Ibid. 

See  Evidence,  Trial,  Writs 

443 

Recoveries 

462 

See  Evidence. 

Repleader 

302 

Reputation 

443 

See  Marriage. 

Refignation 

21 

Robbery.     See  Hundred. 

Rules  of  Court 

444 

See  Atts  of  Court. 

SEALS 
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S. 

CEALS  and  Afts  under  Seal       Page  444 
Sheriff. 

Where  a  Writ  may  be  awarded  either  to  the 
Efcheator  or  Sheriff  2 1 

Whether  a  Return  were  made  to  be  tried  by 
the  Sheriff  25 

If  the  Queftion,  be  whether  fuch  a  one  is  She- 
riff, it  fhall  be  tried  by  the  Record         Ibid. 

The  Office  of  the  Sheriff  48,  49,   ^4 

Where  a  Venire  facias  fhall  not  be  directed  to 

kjm    ,  49,  50,  5*>    175 

Where  there  are  two  Sheriffs,  both  mud  join 
in  the  Return  of  Procefs  70 

How  the  Sheriff  fhall  fummon  and  return  the 
.Jury  no 

Simony  37^  52i 

Solicitor  389 
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Taki,. 

DESCRIBED 
At  Common  Law 
By  Statute 
In  what  Cafes  a  Tales  (hall  be  granted 

Tales  denied 

One  challenged  ought  not  to  be  fworn  on  the 

Tales  2  5 . 

Who  may  pray  a  7i/«  Vfo£ 

Who  may  be  impanelled  on  a  Tales  84 

Challenge 
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80 
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Challenge  to  the  "Tales  Page  84 

The  Array  of  the  Tales  cannot  be  challenged, 

but  the  Polls  may  84 

The  Time  of  granting  them,  their  Number, 


Order  and  Quality 

*5,  &c 

Their  Sufficiency 

SS 

How  to  be  returned 

91 

Tender    of  Amends, 

a  Bar   to 

a    negligent 

Trefpafs 

549 

Trade 

18 

Trait,  what 

201 

Tranfitory  A&ions 

124,  132 

Traverfe 

25 

See  Evidence. 

Treafon. 

The  Trial  of  Treafon  anciently  by  Battle      20 
Challenges  in  Cafes  of  Treafon  176,  599 

Perfons   indidted   of  High  Treafon  cannot  be 
found  guilty  of  Mifprifion  of  Treafon      625 
A  Man   cannot  be   ifldidted  of  High  Treafon 
above   three  Years  after  the  Offence  com- 
mitted. 625 
Trefpafs                                                      ^25 
See  Evidence 

Trials. 

Trials  Ordeal  3 

Trial  defined  7 

Fads  to  be  tried  by  the  Jury,  Matter  of  Law 
by  the  Judge  7,  8 

Trials  by  Certificate  8 

Records  tried  by  themfelves  9 

Z  2  Peer 
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Peer  upon  an  Indictment  to  be  tried  by  his 
Peers ;  but  upon  an  Appeal  he  muft  be  tried 
by  a  Jury,  and  in  Cafes  of  Pramunire  by  a 
Jury  Page  12 

Nonage  to  be  tried  by  the  Infpeclion  of  the 
Court,  Maihem   by   a  View   of   the  Court 

Death  of  the  Hufband  ,in  Dower,  Summons 
and  Challenge  of  a  Juror  to  be  tried  by 
Examination  of  the  Parties,  and  Witnefies 

J5 

Nobility    to    be    tried    by    the  King's  Writ 

Ibid. 

Ancient  Demefne  by  Dome/day  \6 

Proceedings  in  a  Court  not  of  Record,  fhall  be 
tried  by  the  Country  Ibid. 

And  fo  the  Probate  of  Wills  17 

Criminal  Matters    muft    be   tried  by   a  Jury 

Ibid. 

Baftardy,  when  tried  by  the  Country  Ibid. 

Cuftoms  of  London  tried  by  the  Recorder's 
Certificate  1 8 

Matters  of  Fact  mixed  with  Matters  of  Record 
to  be  tried  by  the  Country  19 

Trials  by  Battle  20 

Trials  by  Ordeal  defcribed  Ibid. 

Trial  by  Wager  of  Law  2 1 

Admiflion,  Inftitution,  Plenarty,  Avoidance, 
Ability,  General  Baftardy,  Efpoufals  and 
Divorce,  how  tried  21,   32 

ldeocy  to  bt  tried  by  the  Court  of  Chancery 

22 

Trials  by  the  Marfhal's  Certificate,  by  a  Mef- 
fenger,  by  Examination  and  by  the  Alma- 
nack 24 

Trials 
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Trials  Ordeal  prohibited  by  Parliament,  Trials 

by  Battle    prohibited    only    by   the  Canon 

Page  25 
One  not  compellable  to  try  a  Traverfe  the  fame 

Sefiions  he  makes  it  27 

What  Courts  may  inquire  and  determine   the 

fame  Day  Ibid. 

Where   are   feveral  IfTues,  which  mail  be  firft 

tried  28,  29 

Where  a  new  Trial  fhall  be  granted  30,  31 
What  Notice  of  Trial  is  good  31,  47 

Trial  by  Provifo  31 

Where  full  Cofts  fhall  be  had  upon  Trial  37 
Where  a  Trial  may  be  after  the  Deaih  of  one 

of  the  Parties  Ibid. 

Trials  at  Bar,  where  and  when  231 

Facts  done  beyond  Sea,  how  tried     232,  Sc. 

^Trials  per  Medietatem  Lingua.     See  Jurors  6 1 8 

Their  Antiquity  241 

It  is  not  material  what  Kingdom  Aliens  are 
of  242 

When  the  Alien  muft  pray  a  Venire  per  Medie- 
tatem Lingua  243 

Where  the  Trial  of  an  Alien  (hall  be  by  all 
Englijh  244 

Trials  in  Capital  Cafes  626 

Triors       56,  79,  86,   178,  189,   191,   194., 

195,  199,  fcfr.  205 

Trover  §51 

See  Evidence. 

Truftee  386,  &c.  394 
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VALUE  P«'48a 

Variance.    See  Verdift. 

Venire  facias. 

Form  of  the  Writ  .  g 

To  whom  it  fliall  be  directed 

St™  t0  lhn.,Cor0ner  *9>  50,  68,  69 

When  to  Eflifors  48,  m. 

Venire  may  be  directed  to  a  wrong  Officer  by 
Confent  "  J 

Of  altering  the  Venue  JL 

Defers  in  the  Venire  6~    74 

Where  there  muft  be  a  Venire  de  Novq  6a 

Where  feveral  Venire  facias' s  66%  67,  6ff 

Miftakes  in  the  Venire  '    7* 

Venire  facias  by  Provifo  7^  ^5 

Why  the  ?*»/>*  runs  to  have  the  Jury  appear 
nlTefimmltr  75,  %c. 

Verdicl.    See  Jury. 

Derivation  of  the  Word  2yS 

General  and  fpecial  Verdifts,  their  Difference 

2  ''Q 

In  what  Cafes  the  Jury  may  find  a  fpecial 
Verdift  280j  &Cm 

1  ne  Lourt  cannot  refufe  a  general  Verdift,  if 
the  Jury  will  take  the  Law  upon  them- 
felves  2g5>  2g 

In   what  Cafes  the  Jury  may  find  Eftoppels 

Of  uncertain  Verdidts  286,  298,9 

Of 
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OF  partial  Verdicts  Page  286,7,8 

In  what  Cafes  a  Verdict  may  find  more  than  the 
Iflue  288 

In  what  Cafes  the  Jury  muft  find  Damages, 
and  when  they  muft  be  joint,  and  when 
feveral  289,  &c. 

When  a  Defective  Verdict  may  be  fupplied 
by  a  Writ  of  Enquiry  292 

Verdicts  fee  afide  for  Inefficiency  in  the  De- 
claration 294 
Where    the    finding   Damages,    or    omitting 
finding  them  is  wrong,  or  may  be  amended 

294,  &c. 
Verdict  amended  by  the  Notes  0      297 

An  ill  Plea  made  good  by  the  Verdict         301 
Of  what  a  Verdict  may  be,  and   how  it  fhail 
be  conftrued  298,  &c.  304,  &c. 

What  the  Jury  may  find  30S 

Of  open  and  privy  Verdicts  309 

Where  the  Jury  may  change  their  Verdict  309, 

327 
Jury  (hall  give   but  one  Verdict  in  the  fame 

Caufe  310 

What  Things  a  Jury  may  find,  and  what  not 

312,  &Y. 
What  is  a  good  Verdict,  and  what  not  3 1 3, 

fcff. 
Surplufage  in  a  Verdict  315 

Certainty  in  a  Verdict  Ibid. 

Verdicts  good  by  Intendment  316 

Special  Conclufion  aids  the  Imperfections  of  a 

Verdict  318 

For  whom  the  Verdict   (hall  be    faid  to    be 

found  319,  &c. 

If  the  Subftance  of  the  IfTue   be  found,  ir  is 

fufficient  326 

Z  4.  In 
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In  what  Cafes  an  Inqueft  (hall  be  taken  by 
Default  Pagt  331 

What  Verdicts  the  Jury  are  to  find  in  feveral 
Iflues  332 

A  Verdidt  may  be  given  without  or  againfl 
Teftimony  Ibid. 

The  Verdidt  will  aid  a  Ti:le  defectively  fet 
forth,  but  not  a  bad  one  234»5 

Where  there  ought  to  be  four  Days  between 
the  Verdidt  and  the  Judgment,  and  where 
not  337,  3,1 

A  privy  Verdidt  may  be  taken  in  an  Informa- 
tion, but  not  in  Treafon  or  Felony       338 

Where  a  Verdict  is  amendable,  and  where  not 

339 
Difcontinuance  may  be  after  a  fpecial  Verdidt 

346 
Two  Counts  in  the  Nar*  for  Things  of  the  fame 
Kind,  not  averred  to  be  different,  helped  by 
the  Verdidt  Ibid. 

View  112,    114 

Vifne  115  to  144 

See  Jury. 
Where  neceffary  116,  &V. 

What  a  Vicarage  endowed  541*2 

Voire  dire  14,  205 

Ufiuj. 

Parry  to  an  ufurious  Contract  cannot  be  a 
Witnefs  377 

Upon  an  Information  on  the  Statute  for  Ufury, 
the  Borrower  may  be  a  Wnncfs  if  he  has 
paid  the  Money  395 


Wager 
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W. 

Wager  of  Law. 

WH  E  R  E  a  Trial  may  be  by  Wager  of 
Law,  and  the  Manner  of  it  Page  2 1 
In  Wager  of  Law  none  can  be  challenged  for 
Favour  or  Infufficiency  192 

Warranty  582 

Wafte  358 

JVay. 

If  one  purchafe  a  Way  to  a  Barn,  and  af- 
ter purchafe  other  Lands  beyond,  he  may 
ufe  that  Way  to  the  new  purchafed  Lands 

529 
Wills  17,  519 

See  Evidence. 

Witnefs.     See  Evidence. 

Writs  and  Record  after  a  Verdift  loft,  aad  how 

fupplied  79 
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L  AW^B  O  O  K  S  juft  puMifhed, 
By  T.  Waller,  Fleet- ftreet. 

PRACTICE    of    the   King's  Bench, 
Common  Pleas,  Chancery,  and  Ecclefiaf- 
tical  Courts,  in  6  Vols,  or  each  feparate. 

A  General  Abridgment  of  Cafes  in  Equity, 
2d  Vol.  argued  and  adjudged  in  the  High 
Court  or  Chancery,  &c.  with  a  large  Col- 
lection of  Cafes  nvjvcr  before  publifhed ; 
which  brings  the  Work  down  to  the  prefent 
Time.  By  a  Gentleman  of  the  Middle- 
Temple. 

Where  may  be  had  alio  the  ift  Vol.  of  the 
above  Work,  either  feparate  or  together. 

Cafes  in  Equity  during  the  Time  of  the  late 
Lord  Chancellor  Talbot.     2d  Edit. 

Lilly's  Modern  Entries  and  Select  Pleadings  in 
the  Courts  of  King's  Bench,  Common  Pleas, 
and  Exchequer ;  alfo  a  Collection  of  Writs 
in  mod  Cafes  now  in  Practice. 

Sir  Thomas  Raymond's  Reports  in  the  Courts 
of  King's  Bench,  Common  Pleas,  and  Ex- 
chequer. 

Barnardifton's  Reports  in  Chancery. 

Rules,  Orders  and  Notices  in  the  Court  of 
King's  Bench  and  Common  Pleas ;  alfo  Re- 
ports and  Cafes  of  Practice  in  the  Common 
Pleas,  2  Vols. 

Tread fe  of  Equity. 

Baron  and  Feme. 

The 


L  A  W-B  OOKS,  &c. 

The  prefent  Practice  of  Fines  and  Recoveries, 
wi  h  the  Theory  belonging  to  each. 

Law  of  Commons  and  Commoners. 

Bohun's  Law  of  Tidies. 

Hawkins's  Abridgment  of  Coke  upon  Lit- 
tleton. 

New  Recurna  Brevium  :  Collected  from  the 
many  printed  Law-Books  extant,  concerning 
the  Return  of  Writs  in  the  Courts  of  Chan- 
cery, Exchequer,  King's  Bench,  &c. 

Gilbert's  (L.  C.  B.)  Law  of  Devifes,  Revoca- 
tions and  laft  Wills.  To  which  are  added 
Choice  Precedents  of  Wills. 

» Law  of  Eje&mcnts. 

• Ufes  and  Trulls. 

*  Hftorical  View  of  the  Exchequer. 

*«. Tenures. 

• Reports  in  Equity  and  Exchequer. 

Baco  'sNrw  Abridgment  of  the  Law,  4  Vols. 

Wa  fern's  Complete  Incumbent :  Or,  The 
Clergyman's  Law. 

Levinz's  Repors. 

A  few  remaining  Copies  of  Hale's  Pleas  ef  the 
Crown,   2  Vols. 

--  Hiftory  of  the  Law. 

Vernon's  Reports  in  Chancery  from  the  33d 
of  King  Charles  II.  to  the  5th  of  King 
Geo.  I.  2  Vols. 

Cu  nberbach's  Reports  in  the  King's  Bench. 

Saunders's  Reports  in  the  King's  Bench,  2 
Vols. 

Hobarts  Reports. 

Sir  Thomas  Jones's  Reports. 

Cafes  in  Chancery,  3d  Edit. 


Tenants 


L  AW-B  O  O  K  S,  &c. 

Tenants  Law:  or,  the  Laws  concerning  Land- 
lords,  Tenants  and  Farmers,  viz.  i.  Of  the 
feveral  Kinds  of  Tenants  and  Tenures.  2* 
Of  Leafes,  Covenants,  Surrenders,  and  Af- 
fignments,  £s?r.  3.  Of  Rent :  Acceptance 
and  extinguishment  thereof.  4.  Of  Crops 
growing,  and  Trees  blown  down,  &c.  who 
are  entitled  to  them.  5.  Of  Diftrefifes, 
Replevins,  and  Refcous.  6\  Of  Wafte •, 
what  is  fo,  and  what  not.  7.  Of  Com- 
mon for  Cattle.  8.  Of  Frauds  in  buying 
and  felling  Lands  or  Goods.  9.  Of  Tref- 
pades  and  Nufances.  10.  Modern  Obfer- 
vations  relating  to  Covenants  on  Leafes. 
11.  Of  the  late  Acl  to  prevent  Fires;  and 
Rules  to  be  obferved  in  erecting  of  new 
Buildings  in  and  about  London.  Ufeful 
for  all  -Landlords  Tenants,  Farmers,  Stew- 
ards, Agents,  Solicitors  and  others,  con- 
cerned in  the  buying,  felling,  or  lertir^* 
Eftates.  The  Fifteenth  Edition,  with  all 
the  Modern  Cafes :  In  which  are  added  air 
fuch  Acts  of  Parliament  and  Refolutions, 
as  relate  to  thefe  Subjects,  down  to  the 
prefent  Year-,  and  likewife  plain  Directions 
for  diftraining  for  Rent. 
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